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 FINAL ORDER

On May 11, 2007, the Dlwsnon of Admmlstratlve Heanngs ( DOAH") submltted a
- Recommended Order ( RO") to the Department of Enwronmental Protectxon (“DEP”) in
: 'these consohdated proceedlngs Copies of the RO were-served upon the Petltloners
Mellita A. Lane, Jacqueline M. Lane Peter A. Lane, (“Lane Petitioners”); Friends of
Perdido Bay,. Inc., and James A. Lane (“FOPB”); and the Co-Respondent Internatlonal
Paper Company (“IP”). On May 29, 2007, all Petntloners and Respondent IP fi led
Exceptlons to the RO Respondent DEP filed Exceptions to the RO and Motlon for
Remand. _

On June 8, 2007 the FOPB filed a Reply to IP's Exceptions and a Response to

DEP s Motion for Remand and Exceptnons The Lane Petltloners fnled thelr Response to

IP’s and DEP's Exceptlons. Respondent DEP ﬁled Responses to the Exceptions filed




. | by the FOPB, the Lane Petitioners and IP. Respondent IP filed Responses to the
Exceptions of FOPB, the Lane Petitioners and DEP. This matter is now before me for.
final agency aotion.
BACKGROUND :
Flonda Pulp and Paper Company ﬁrst began operatlng the Cantonment paper
mill in 1941 St. Regis Paper Company ("St. Regls”) acquired the mill in 1946 in 1984
Champron lntematlonal Corporatlon (“Champion”) acqurred the mill. Champron ‘
changed the product mix in 1986 from unbleached packaglng paper to bleached |
: products such as pnntmg and wntlng grades of paper In 2001 Champlon merged wrth
“IP, and IP took over operatlon of the mill The pnmary product of the mill continues to
| be pnntlng and writing paper
| The mrll s wastewater efﬂuent is dlscharged into EIevenm|le Creek which is a
tnbutary of Perdldo Bay. The creek flows southwest lnto the northeastern portion of
Perdido Bay. Elevenmlle Creek is a freshwater stream for most of its length but is
| sometimes tidally affected one to two miles from its mouth. Elevenmlle Creek is
designated as a Class‘lll water. Perdido Bay is approximately 28 square mlles in area_
" and is bordered by Escambia Countyon the east and Baldwin County Alabama, onthe
west. The d|v1d|ng line between the states runs north and south in the approxrmate
middle of Perdido Bay. U. S Highway 98 crosses the Bay, going east and west, and
forms the boundary between What is often referred to as the “Upper Bay and ‘fLower
‘Bay.” TheBay s relatwely shallow especrally in the Upper Bay, ranging in depth

between five and ten feet. Perdido Bay is desrgnated asa Class Il water. Sometime

around 1900, a manmade navigation channel was cut through the narrow strip of land




separating Perdido Bay from the Gulf of Mexico. The channe'l, called Perdido Pass,
allowed_ the salt waters of the Gulf to move with the tides up into Perdido Bay. ,
.Dependin‘g on tides and freshWater inﬂoWS the tidal waters can move into the most
northemn portlons of Perdldo Bay and even further into its tnbutanes and wetlands

The Perdido Rlver ﬂows into the northwest portion of Perdldo Bay. Itis primarily
a freshwater river but it is sometlmes tldally lnﬂuenced at and near its mouth. The
Perdldo River was de3|gnated an Outstandlng Florida Water (“OFW")in 1979 At the

north end of Perdido Bay, between Elevenmile Creek and the Perdldo Rlver isa Iarge

- tract of land owned by IP called the Rainwater Tract The northern part of the tract is

~ primarily freshwater wetlands. The southern part is a tldal marsh. Tee and chker _

Lakes are small (approxrmately 50 acres in total surface area) tidal ponds wrthln the

tidal marsh. Dependlng on the tides, the lakes can be as shallow as- one foot, or several

feet deep. A channel through the marsh allows boaters to gain a_ccess to Tee and
Wicker Lakes from Perdido Bay_. ’ |

- Before 1995 the mill had to have hothvstate and federal permlts The former
_Flonda Department of Envrronmental Regulatlon (“DER ) issued St. Regls an lndustnal

| wastewater operatmg permit in 1982 pursuant to Chapter 403, Flonda Statutes The
United States Envrronmental Protection Agency (“EPA ") issued St. Regis a Natlonal
Pollutant Dlscharge Ellmmatlon System (“NPDES”) permlt in 1983 pursuant to the Clean

| Water Act. When it acqurred the facrllty in 1984, Champlon contlnued to operate the mill

under these two permits. In 1986, Champion o»btained a construction permit from-D_ER

to install the oxygen delignification technology and. other improvements to its

wastewater treatmentplant ("WWTP") in conjunction with the conversion of the




production process from an 'unbleached to a modified bleached kraft production -
process. in 1987, Ch_ampion applied to DER for an operating pennitfor its modiﬁed »
WWTP and also petitioned for a variance from the'Class i1l water quality standards in
Elevenmile Creek for iron, speciﬂc conductance, zin'c, and transparency. DER's |
subsequent proposal to issue the operating permit and variance was formally
challenged In 1988 while the challenges to the DER permit and variance were still
pending, Champion dropped its appllcatlon for the operating permrt and requested a
., temporary operating permrt (“TOP”) instead. |

In December 1989, DER and Champlon entered into Consent Order No. 87- 1398
(“the 1989 Consent Order”). The 1989 Consent Order included an allegation by DER
that the mill's wastewater discharge was causrng violations of state water quality
standards in Elevenmile Creek for dissolved oxygen (“DO"), un-ionized ammonia, and
biological mtegnty. The 1989 Consent Order authorized the continued operation of the
mill, but established a process for addressing the water quality problems in Elevenmile
Creek and Perdido Bay and bringing.the mill into compliance in the future. Champion
was required to instail equipment to increase the DO in its effluent within a year.
Champion was also required to submit a plan of study and, 30 months after DER's
approval of the plan of study, to submit a study report on the impacts of the mill's
effluent on DO in Elevenmile Creek and Perdido Bay and reCommend measures for
reducing or eliminating adverse impaCts. The study report was also supposed to
address the other water quality violations caused by Champion. A comprehensive

study of the Perdido Bay system was undertaken by a team of 24 scientists lead by Dr.

Robert Livingston, an aquatic ecologist and professor at Florida State University. The




initial three-year study by Dr. Livingston's team of sci-entists was foilowed. by a series of
related scientific studies which are referred to collectively in the RO as “the Livingston
studies

The 1989 Consent Order had no eXpiration date, but_it was tied to the TOF-"A,

' which had an expiration date of December 1, 1994. Champion‘ was to be in compliance
with all applicable water quality standards by that date. The mill was not in comphance
with all water quality standards in December 1994. No enforcement action was taken
by the Department and no modification of the 1989 Consent Order or TOP was formally

- proposed that would have provided a point pfvent-ry to any members of the public who
might have objected. Instead, the Department agreed through correspondence wrth
Champlon to allow Champion to pursue additional water quality studies and to
investigate alternatives to its discharge to Elevenmile Creek. -

In 1994 and 1995, Champion applied to renew its state and‘federal'wasteWater
permits, which were about to expire. The Department and EPA notiﬁed. Champion that
its existing permits were administratively extended during the review of the new permit
applicatiens. Today, the Cantonment mill is still operating under the 1989 TOP which,
due to the administrative 'ex’tension, did not terminate in December 1994, as stated en
its face. In Novemberh1995, following EPA’s deiegation of NP,DES permitting authority
to the Department, the Department iesued an order eomb_ining the state and federal
-operat'ing permits .i_nto a single permit identified as Wastewater Permit Number

FL0002526-002-IWF/MT.

Durlng the perlod from 1992 to 2001, more water quahty studies were conducted

and Champlon investigated alternatives to dischargrng into upper Elevenmlle Creek,




including land épplication of the efﬂue_rit and rel'ocatiqn of the discharge to lower
Ele\}enmiie Creek or the Escambia River. -

In September 2002, while_ Chémpion's 1994 permit renewal application was still
pen‘ding af DEP, IP submitted a revised' permit renewal apvpli'cation fo upgrade the
WWTP and relocaté its 'discharge. 1 The WWTP ngrades cﬁnsist of converting toa -
modified activated sludge treatment brocess, inbreaéing aeration, constructing storm
surge ponds, and adding a processfé_r pH adjustment. The new WWTP would have an
évérage_ daily efﬂuent discharge of 23.8 mill‘ion gallons per day (“MGD“). IP proposes to
convey the treated effluent by.pipeline 10.7 miles to the 1,464—acre wetland tract owned
by IP (contained within the larger Raihwétér Tract), where the effluent would be
distributed over the wetlands:és it flows to lower Elevenmile' Creek and Upper Perdidb
Bay. IP revised i_ts permit. appvlica>tion again in October 2005, to obtain authorization o
reconfigure the mill to produce unbleached browh paper for variovus grades of boxes. If
-theA mill is ‘rec':onﬁ_gured, only séftwqod (pine) would _be. used inA the new pfocess.

On April 12, 2005, thé Depa‘rtment published notice of its intent to issue a
propoSed permit, consent order, 'experiménta'l Wétland éxemption, ana wéiver. The
Department authorizétions would allow IP to change its industrial wastewater treatrﬁent

“system at the mili, construct an effluent distribuﬁoh éystem wifhin the wetland tract,
construct the 10.7-mile pivpeline to transport its treated w’éstewater to the wetlands, and |
discharge the treated wastewater ihto the wetIAands. |

In April 27005,. Mellita A. Lane, Jacquéliné M Lane, Zachary P Lane, Peter A

Lar_ie, and Sarah M. Lane (“Lane Petitioners”) ﬁled identical petitions challlenging the

Department authorizations on numerous grounds. The Department forward_ed the




petitions to DOAH for assignment of an Administrative Law Judge (“ALJ") and to
conduct an evidentiary hearing. The‘_i_ane .Petitioner's subsequentiy amended their
petitions. In May 2’005‘,~Friends ofiPerdido Bay, inc., and James Lane filed a petition for
.. hearing to chailenge the Department authorizations. The FOPB petition was fon/varded
“to DOAH and the pendmg cases were consohdated for the t‘ nal heanng The FOPB :
petitlon was subsequently amended
In October 2005, while the cases were pending IP applied for a revision to its
NPDES permn renewal application The cases were abated so that the DEP couid :
review and act on the perm:t revision. In January 2006, DEP issued a proposed revised |
NPDES permit and a corresponding First Amendment to Consent Order. On July 26,
'2006, the Depa_rtment ﬁled without‘.objectio,n a rei/ision to the Consent Order. On July
31, 2006, the De’partment filed Joint 'i'riai Exhibit 18 tha_t integrated the Consent Order |
dated April 12, '2005 the First Amendment to Consent Order dated Janbary 1'1 20086,
and the Department’s Notice of Minor Revnsron to Consent Order fi ied on July 26, 2006.
The DOAH Admlnlstratlve Law Judge (“ALJ”) held a lengthy final hearing in these |
consolidated cases on May 31 , June 1, 2, and.26 through'30, and July 17, 27, and 28,
' 2006. Prior to the hearing, the parties filed their Joint Pre-‘Hearing Stipi:latibn on May
24 2006 The ALJ subsequently submitted hiS RO on May 11 2007. -

’ RECOMMENDED ORDER

~ The RO contains numerous_factual ﬁndings and legal conclusions. In his
| “Summary,” the ALJ concluded that the “more persuasive evidence . . . strongly

indicates that” the-proposed authorizations “would likely effectuate a significant -

improvement to the Perdido Bay system over the current discharge to Elevenmile




. Creek,” and .that ;‘[i]mproving overall environmental conditions is in the public interest.;’ .
(RO Conclusion of Law 221). |
However, the ALJ noted three réasons for hisfe_corﬁmended denial of the

propoSed authoriiatiéns to~IP. First, he cohcluded thét P did _hot make a sufﬂkciient |

- showing that the discharge “would not s'igniﬁcéntly degrad,e'th'e Perdido River OFW.”
(RO Conclusions of Law 204 and 207). Second, he concluded that IP did not make a
sufficient demonstration that the m‘ill’s effluent would be assimilated so as not to cause
“éigniﬁcant aavérse impacti 6n the biologicéi éohmuhity withAin the wetland fr_act." (RO
Conclﬁsions of Law 205, 207 and 210). Thus, he concluded ‘that without sufficient
demonstrationé on _fhese two points |P failed to prove Compliance with 'Florida"s ‘
antid_egradation‘ policy.” (RO Finding of Fact :1 32). |

 Third, he concluded thét “the proposed ACon}seht Ordéf should not be apﬁrove_d”

beéause lP did not comply with.all the speéial conditions of Section 403.088[2](e),1
FIorida Statutes.” (RO ConclUsion of Law 21‘6)_. These ,reasvo‘ns form the bases for his
concluéibns that IP did not méet’the statutory and rule reddirenie'ﬁts appliicable vto three
out-of the four proposed autho"riza_tions.. (RO Conclusions of Law 204 205, 206, 207,
210, 216, and 220). The ALJ detefmined that IP did meet tﬁe statutory requfremgnts fo
qualify for a waiver from one of the rule cfiteria aﬁplicable to fche 'request' for the
experimental wetlénds exemption authorization. (RO Cp'ncll;lsion of Law 213).
However, since the ALJ ultimately recommended denial of theA experimental wetlands

exemption, he récorrimended denial of the related waiver. (RO Conclusion of Law 214).

1

~ Throughout the RO, the ALJ cites to Section 403.088(1)(d), (e) and (f), Florida
Statutes. The correct citation is Section 403.088(2)(d), (e) and (f), Florida Statutes.
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_ Therefo}e, the ALJ uitimately fecor_nrﬁended that DEP issue a Final Order
denying the proposed authorizations baéed on his conclusion that IP’s démonstrat.ion‘of
““compliance With all appli-ca'ble’ Departrﬁent standardé and r_ﬁles" was “iﬁsufﬁcient." (RO
Conclusion of Law 221). . .
STANDARDS OF REVIEW OF DOAH RECOMMENDED ORDERS
Section_120.57(1 )(I); Florida Statutes, prescribes__thét an agent;y reviewing a
recommended order rhay not reject ér modify the ﬁndings of fact o_fvan ALJ, “unless the -
agency first determines from a revievs) of the_ entire record, and Statés wifh particularity in
the order, that the findings of_fact were no.t}»ba'sed_ on competent substantiai evidence.”
‘The term “Qomp_etent substantial evidence” dbéé not relaté to the quality, character,
convincing power, probative Qalﬁe br' weféht of the evidence. Rather, “coﬁ]pétent
substantial evidence” refers to the existence of some evidenée (duantity) as to each
essential element and as to its:.admissibili"cy under legal rules of evidence. See é.g.,
Scholastic Book Fairs,vlnc. v. Unemployment'Appééls Cbmmiséion,"671 So.2d 287, 289
n.3 (Fla. 5th DCA 1996). o
A re\)iewing agency may ndt reweigh th_e, evidenée prese'ﬁted ai a DOAH final
hearing, attempf to resolve conflicts thefein, or jﬁdge‘ the credibility of wﬁneséeé. See
e.g., Belleau v. Dept. of Environmental Protection, 695 So.2d 1305, 1307 (Fla. 1st DCA
1997); Dunham v. Highlandsr- County Schoo[ Bqard, 652 So.2dA894 (Fla. 2d.VDCA 1995).
These evidentiary-related matters are within the province of the ALJ, as the “fact-finder
in these administrative proceedings. See e.g., Heifetz v. Dept. of Business Regulation,

475 So.2d 1277, 1281 (Fla. 1st DCA 1985). Also, the ALJ’s decision to accept the

testimony of one expert witness over that of another expert is an evidentiary ruling that




cannot be aitered by a reviewing agency, at)sent a complete lack of any competent
substantial evidence of reedrd supporting this decision. See e.g., Collier Medicai Center
v. State, Dept. of HRS, 462 So.2d 83, 85 (Fla. 1st DCA 1985) Flonda Chapter of Sierra
Club v. Orlando Utlllt/es Commission, 436 So.2d 383, 389 (Fia 5th DCA 1983).
A reviewing agency thus has no authonty to evaluate the quantity and quality of

_ the evidence presented at a DOAH formal hearing, beyond inaking a d'ete.rr_nination that
the evidence is competentand substantial. See e.g., Bfogan V. Ca_rter, 671 So.2d 822,
823 (Fla 1st DCA 1996) Therefore, if the DOAH record discloses any competent
substantial evidence supportmg a challenged factual ﬁndmg of the ALJ | am bound by
such factual fi nding in prepanng this Flnal Order. . See e. g Flonda Dept. of Corrections
V. Bradley, 510 So.2d 1122, 1123 (Fla. 1st DCA 1987). In addition, an agency head has
-no authority to make independent or supplemental findings of.fact in the codrse of
reviewing a DOAH ‘recommended order. See, e.g., North Port, Fla. v. Consolidated
Minerals, 645 So.2d 485, 487 (Fla. 2d DCA 1994). |
| Section 120:57(1 )(1), Florida Statutes (F.S.), also 'autherizes an agency to reject
or modify an adrninistrative law judge’s conclusions of ~iaw and interpretations of
administrative rules “over which it has substantive jurisdiction.” If an administrative law |
judge improperly labels a conclusion .of law as a finding of fact, the iabel should be
disregarded and the item treated as tnodgh- it were actually a conclusion of law. See,
. g., Battaglia P-roperties v. Fla. Land and Adjudicatory Commission, 629 sb.zd 161,

168 (Fla. 5th DCA 1994). . However, neither shouild the agency label what is essentially

an ultimate factual determination as a “conclusion of law” in order to modify or overturn




what it may ylew as an unfavorable finding of fact. See, e.g., Stokes v. State, Bd. of
Professional Engineers, 952 sd._zd 1224 (Fla. 1st DCA 2007).
An agency has the primary responSibility of interpreting statutes and rules within

its regulatory jurisdiction and exp‘ertise.r See, e.g., Pub_lio Employees Relations |
CommiSsion v. Dade County Police Benevolent Assooiation, 467:So.2d 987, 989 (Fla.
1985); Florida Public Employee Council 79v. Daniels, 646 So 2d 813, 816 (Fla. 1st
‘DCA 1994) Considerable deference should be accorded to these agency
' mterpretatlons of statutes and rules wrthln therr regulatory jurisdiction, and such agency
rnterpretatrons should not be overturned unless “clearly erroneous See, e.g., Falk v.
Beard, 61 4»So.2d 1086, 1089'(F'Ia. 1993); Dept. of Envrronmental Regulatlon V.
LGoldring, 477 So.2d 532, 534 (Fla. 1985). Furthermore, 'agenoy ilnterpr'etations of
statutes and rules within their regulatory jurisdlotion do not have to be the only
reasonable interpretations. Itis enough if such agenoy interpretations are “oermiSSibIe”

ones. See, e.g., Suddath Van Lines, Inc. v. 'Dept. of Environmental Protection,_ 668 -
S0.2d 209, 212 (Fla. 1st DCA 1996). |

Evidentiary rulings ot the ALJ that deal vwlth “factual issues SUSceptible to

ordinary methods of lproof that are not infused with [agency] oolioy considerations,l’ are
not matters over which the agency has “substantive jurisdiction.” See Martuccio v.
Dept. of Professional Regulation 622 So.2d 607, 7609 (Fla. 1st DCA 1993)'- Heifetz v.
Dept of Busmess Regulatlon 475 So.2d 1277 1281 (Fla. 1st DCA 1985) Flonda
Power & Light Company v. Florida Siting Board, 693 So.2d 1025 1028 (Fla. 1st DCA
1997). Evrdentrary rulings are matters wnthln the ALJ. s sound “prerogatlve ...:asthe

finder of fact” and may not be reversed on agency review. See Martuccio, supra, at 609.
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RULIN‘GJON DEP’S MCTION FOR REMAND
Inits Excéptioné, DEP fequést's that | remand this case back tothe ALjto

address the is_sUes raised by the. Ekceptiohé. DEP' identifies “three overriding issues”
underlying the ALJ’s recommendation and that"‘;[a]ll thfee ~issue§ involve the proper
interpretatidn ana application of rules within the Departmént’S'-substanfive regulatory

jurisdictfon.’f DEP further pointé out thét “[a]il three issues involve q"uestioné of law and
policy over which the Secretary has final authbrity and responsibility.” (‘DEP Excéptions,
page 3). As further explained in this order, | agree that the ALJ did not properrlyA
interpret and .ap;;Iy the Depértment’s OFW rule in Rule 62-4.242(2), Flbridé |
AdministraﬁveCode (F.A.C.). | also address the ALJ's apparent misinterbretatidn of the
requi‘remehts under Section 403.088(2)(e). and (f), F.S; However, | muét'ﬁrs't,address
whe{her, even with erroneous con¢lusions of Ia‘w; this mattér is appropriate for rema_nd‘,'
back to the ALJ. | | . |

itis well estab_lished by the controlling caée law of Florida that én -égency has the

authority to rerﬁand an administrative case back tb DOAH for further limited
- proceedings where additional findings of fact and related coh_clusions of law are critical
to the issuance of a coherent ﬁnal order. Sée,.e.g.., Dept. of Environmentél Protection v.
-Dept. of Management Servicés, Div. of Adm. -Hearings, 667 So.2d 369 (Fla: 1st DCA
 1 995); Collier Development Corp. v. State, Dept. of Environmental Regulation, 592
Sé.Zd 1107 (Fla. 2d DCA 1991); Dept. of Professional R_egulatioh v. Wise, 575 So.2d
713 (Fla. 1st DCA 1991 ). Miller v. State, Dept. of Environmental -Régulation,‘ 504 So.2d
1325 (Fla. 1'st DCA 1987); Cohn V. Dept. of Professional Regulation, 477 Sb.2d 1039,’

1047 (Fla. 3d DCA 1985). An agency head is prbhibitéd from reopening the fecord,

o




receiving additional evidence, or making supptemental ﬁndings; and»is required to
remand the case to the ALJ in limited circumstances when further factual’ﬁndings are
needed. See e.g,'lntelligence ‘Group, Inc. v.‘Dept. of -State, 610 So.2d 589 (Fla. 2d
DCA 1992); Lawnwood Medical Center, Inc. v. AHCA, 678 So.2d‘421 (Fla. 1st DCA
1996). " | |
However, remand is only avallable in exceptlonal circumstances.. See e. g »

Henderson Signs v, Dept of Transportatlon 397 So0.2d 769, 772 (Fla 1st DCA 1981)

"Dept. of I_?rofessronal Regulation v. Wlse, 575 So'. 2d 713 (Fla. 1st DCA 1991 ). If the

_V agency head concludes that the» ALJ "‘failed -to perforrn" his}function as a fact finder, the
appropriate remedy is to remand the case backto the ALJ because the agency head -
cannot make his own fi ndlngs of fact. See e.g., Cohn v, ‘Dept. of Professronal
Regulation, 477 So.2d 1039 (Fia. 3d DCA 1985) Remand may be authorized where -

_ the revrewmg agency or a court properly modrf ies or rejects an |mportant conclusron of
law contamed in the RO, thereby requiring that certaln addltlonal factual issues be
resolved. See, e.g., Putnam County Enwronmental Council v. Georgla Pacrf ic Corp., 24
FALR 4674 (Fla DEP 2002) app den., Case Nos. 1 D02-3673 and 1D02 3674 (Fla. 1st
DCA, Nov. 26, 2003).

In this case the ALJ conducted an evidentiary hearing that lasted for 11 days
resulting in an over 3,000 page hearmg transcrrpt and numerous eXthltS from all the |

~ parties. He submltted an RO of approxrmately 95 pages with 187 fi ndlngs of fact.

Although the ALJ mrsmterpreted certain DEP rules and statutes 1 do not find that

addrtronal factual issues need to be resolved in order for me to enter a coherent final

order Therefore the remand request is denled

13.




jRULlNGS ON RESPONDENTS’ EXCEPTIONS

l ANTIDEGRADATION AND THE PERDIDO. RIVER OFW

DEP and IP’s Exceptlons address portlons of certaln findings of fact (RO
Findings of Fact 131, 132, 135, 136, and 137) and conclusions of law (RO Conclusions
oof Law 204 and 207) where the ALd' ultirnately determined that IP did not prove o
r,compliance with Florida’s antidegradation’pol'.icy.: The Exceptions urge me o reject the
ALJ’s two concIUSions underlying his ultimate determination. The ﬁrst concI'USion is that
IP did. not provrde reasonable assurance that its discharge would not srgnlﬁcantly
degrade the Perdrdo Rlver OFW. As explalned below thls conclusron is rejected based '
on the ALJ's rnlsmterpretatlon of the standards applying to OFW waters in the'

Departrnent’s antidegradation rule. See Rule 62-4.242(2); Fla.'Adrnin. Code.’

Rule 62-4.242(2) contains- standards that apply to QutStanding Florida Wa.tersr

* The rule provides, in pertinent'part that no Department permit shall be issued -for.a -
proposed dlscharge unless the apphcant aff rmatlvely demonstrates that a) the

, proposed actnvrty or drscharge is clearly in the public |nterest and b) the exrstlng
ambient water qual,lty within the Outstanding Florida Water will not be lowered as a

result of the proposed discharge. Paragraph (c) of the rule defines the term “existing

ambient water quality.”

(¢) For the purpose of this section the term "existing
ambient water quality" shall mean (based on the best
scientific information available) the better water quality of
either (1) that which could reasonably be expected to have
existed for the baseline year of an Outstanding Florida Water
“designation, or (2) that which existed during the year prior to
the date of a permit application. It shall include daily,
seasonal, and other cyclic fluctuations, taking into
consideration the effects of allowable discharges for which
-Department permits were issued -or_applications for such
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permits- were filed and complete on the effectlve date of
designation. (Emphasis added)

" Rule 62-4. 242(2)(c) Fla. Admin. Code.

At the formal admlmstratlve heanng, P presented the testlmony of Mr. Tom
Gallagher who was accepted without objectlon as an expert in the field of
environmental engineering with a specralty in-water quallty modellng (T. IV, pp 438-
439) The ALJ found that Mr. Gallagher performed water quallty modeling to. compare |
the DO levels in the Perdido River that -would result from the mlll's discharge of
: Blochemlcal Oxygen Demand (BOD) at the proposed permit limit of 4,500 ppd (pounds

per day) with the predlcted DO levels that would have existed in 1979 if St. Regls was
dlschargmg 5 100 ppd of BOD. The competent substantlal evidence in the record
_shows that IP's expert testlt" ed that the proper analyS|s requrred a companson of |
maxrmum permltted levels (T v pp 483—484) Therefore he performed his analysns
utllrzlng allowable BOD loadlngs previously authonzed for St. Regls in 1979 (Jonnt Tnal
’vExhlblt 9(b)' IP’s Second Response to the Department s Request_for Additional -
lnformation suhmltte'd April' 7, 2003 HydroQual Modeling Results Appendix 4 T v pp
483-484). The water quallty modeling predlcted lmproved water quallty in the Perdldo
'Rlver for DO and several other cnterla over the conditions that exnsted in 1979 (RO
Finding of Fact 134). ‘

| ln the fi rst and third sentences of Flndmg of Fact 135 the ALJ mterprets Rule 62-
4, 242(2)(c), to requrre IP to compare the DO levels resultlng from the proposed permlt
with the DO levels that the model would have S|mulated using actual actual BOD Ioadmgs by
- St. Regis in 1 979 These factual fi ndlngs are actually a legal conclusion and the ALJ

' C|tes no legal authorlty to support his mterpretatlon On those occasions where a
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finding of fact or a conclusion of law is improperly labeled in a recommended order; the
label is to be d’isrega_rded and the matter treated as if it were properly labeled. See,
e.g., Battaglia Properties v. Land and Water Adj. Cor'nm’n',v 629 So.2d 161, 168 (Fla. 5th
DCA 1994). Based on his interpretation of Rule 62-4.242(2)(c), the ALJ 'ultimatelv
concludes (RO Findings of Fact '1 31 through 137) that IP did not provide reasonable
assurance that the proposed permit would not cause the Perdido River OFW to be
signiﬁcantly degraded (RO Conclusion of Law 204). -'

The ALJ misinterprets both the plain meaning of the word “allowable” and the
common use of the term “allowable .discharge’.’ in -NPDES permits and environmental
rules. The ALd appears to either add the word “acti.ial" to the rule, or substitute it for the
word“allowable" in the rule Neither the ALJ nor | have the authority to rewrite the rule
in this manner. See St. Joe Paper Company V. Dept of Revenue 460 So. 2d 399 (Fla.
1st DCA 1984) (holdlng that it is axiomatic that the court is not free to add words to
steer a statute to a meaning which its plain wording does not supply); Wallace
Corporation v. City of Miami Beach, 1 999 WL 1483699 (Fla. Dept. Env. Prot. 1999)
.(co.n‘cluding that it is an'establi‘shed r..ule' of case law to disapprove the addition of words
or phrases to a statute to steer it to a meaning and a limitation whlch its plain wording
does not supply) | |

Accordlng to Webster's New College Dictionary the word “allowable” means
“permissible” or “that can be allowed.” Websterfs New College Drctronary (2005).
Black's Law Dictionary offers the following defnitions - “valid in. law,” and '“entitled to
enforcement.” Black’s Law Dictionary (5th ed.) The term allowable dlscharge is

commonly used in NPDES permrts and envrronmental rules to specify the dlscharge
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level of a pollutant authorized by the permit or‘the rule. See, e.g., Fisher v. Chestnut
Mountain Reson‘, Inc., 54 ERC 1093, 32 Envti. L. Rep. 20 (Mar. 19, 2002) (“The CWA
bars the dlscharge of any poIlutant except as the act othenlvise provrdes 33 US.C. §
1311 It prov1des that a permit may be obtained under certaln carcumstances allowing
the discharge of pollutants as provided in the permit ld. § 1342 For purposes relevant ,
here, dlscharges pursuant to a permit are the only allowable discharges of a poIIutant X
Russian Rlver Watershed Protectlon Commlttee V. Clty of Santa Rosa 142 F.3d 1136,
1139 (Sth Cir. 1998) (concluding that the agency devised a method for measuring
allowable discharge which has been used throughout the terms of the City's 1990 and
11995 NPDES permits); City of Coral Gables V. Baljet, 263 So.2d '2'73 (Fla. 3d’ DCA
1972) (ﬁnding that the operation of an incinerator was in vioiation.of the Dade County -
Code by exceeding the maximum aliowable discharge of partioulate matter); Kunnen v.
Southwest Flonda Water Management D/stnct 2001 WL 1638506 *5 (Fla Div. Admln
Hrgs. 2001) (finding that under the Basrs of Rewew the District consxders a discharge at
a point that has been permitted by the District to be a legally aIIowable discharge).
| | thus reject the ALJ’ s interpretation that “allowable discharges“. for which
| Department permits were issued means “actual” loadings to the water body in the year :
of OFW designation. Itis inconsisten.t with the plain ianguage of the rule and the -
: established use of the term in the context of NPDES jpermit's. Also, as‘pointed out by
DEP in its Exceptions, if one accepts the ALJ’s interpretation of the Department's rule,
there could be. no “actual discharge” associated with a permit application that was filed
and complete on the effeotive date of designation. | find that the above interpretation of

the plain language ofthe DEP’s OFW rule is more reasonable than that of the ALJ. See
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§ 120.57(1)(1), Fla. Stat. (2006). An agency has the primary responsibility of interpreting -
. statutes within its regulatory jurisdiction and eXpertise. See, e.g., Public Employees
Relations Commission v. Dade'County Police Benevolent Association, 467 So.2d 987,

989 (Fla. 1985) Florida Public Employees Counc:l 79 AFSCME v. Daniels, 646 So.2d
813, 816 (Fla. 1st DCA 1994)

In view of the above rule interpretations, | reject the ALJ’s conclusion that IP did -
not provide reasonable assurance that the proposed permit would not cause the

Perdido River OFW to be sngnlf cantly degraded (RO Conclusions of Law 204 and 207).
In Finding of Fact 134 the ALJ found that:

134 Mr. Gaiiagher’s modeling anaiysns predicted improved
water quality in the Perdido River for DO and several other
criteria over the conditions that existed in 1979, the year the
river was designated as an OFW. However, the modeling
also predicted that the discharge would reduce the DO in the
river (as it existed in 1979) by .01 mg/l under unusual

- conditions of effluent loading at the daily limit (based on a
‘monthly average) during "a. drought. Mr. Gallagher's
modeling indicated that a very small (less than 0.1 mg/l)
reduction in DO in the surface water of the lower Perdido
River would occur as a result of the proposed project. He.
considered that to be an "insignificant" effect and it was
within the model's range of error.

TherefOre, based on the factual findings to which no Exceptions were taken, |
conclude that IP provided reas'onable aesurance that the proposed permit would not
cause the Perdido River OFW to be signiﬁcantiy degraded. It is well established-that
the determination of whether the findings of fact conetitute the necessary “reasonable
assurance” under DEP Rule 62-4.070(1), F.A.C., for a permit applicant to be entitled to
issuance _of a permit from this agency is a regulatory decision that must ultimately be .

made by the agency, rather than the ALJ. See, e.g., Putnam County Environmental.
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Council v. Georgia Pacific Corp., 24 'FALR_ 4674, 4685 (Fla. DEP 2002) app. den., Case
Nos. 1D02-3673 and 1D02-3674 (Fla. 1st DCA, ch.»ée, 2003); Miccosukee Tribe of
Indians v. Sorrth Florida Water Manage'mentA Dr'atl'ict; 20 FALR 4482, 4491 (F,la. DEP
1998), affd, 721 So.2d 389' (Fla. 3d DCA 1998); Barringer v. Speer and AsSociates, 14
FALR 3660, 3667 n.8 (Fla. DER 1992).. | |
| The sec_:ohd ce'nclusion 'underlying rhe ALJ's determi'nation that IP did not preve
compliance witn Flerida’s antidegradati'on _pelrcy'ie ih'at IP vdid net provide reaeonable :
assurance fhat ifs proposed diécharg'e wo‘uld.-not cause}s‘.igniﬁeant adverse irnpact to ’th,e
| bidlogical com’mUni’;y of the Weﬂand Tract. Tnis conclusion is baSed on the ALJ's
findings that IP failed >to: (1) adeq,uately address the impact of increased sp'eciﬁc
conductanee Ieve‘ls;on ’r'rsh and other live organisms ln the freshwater area of the
: Wetland TraCt and (2) provide baseline data cencerning the “ecological state” of Tee
and Wieke.r Lakes. >IP argues that it was nor neceséary to provide fhis evidence as a
part of its prima facie case becanse the. Petiti,onere did not raise these issues as
‘ dispu’red is_sueé of fact in the petitions for adminietrative hearing} orin the pre-hearing :
stipulation.2 - | |
Al proceedings conducted pursu'ant te Section 120.57(1), F.S., are eenducted de

novo. See Florida Dept. of Transportation v. J.W.C. Co. Inc., 396 So.2d 778, 785 (Fla.

2 It appears the Petitioners did generally raise the issues whether IP provided

reasonable assurance that the discharge would comply with Rules 62-4.242(1)(b),
F.A.C., the antidegredation rule, and 62-660.300(1)(a), F.A.C., the wetlands exemption
rule. See e.g. Joint Pre-hearing Stipulation at paragraph 20 on page 12. This issue of
whether the Petitioners properly brought these objections and/or whether these
objections were subsequently tried by consent of the parties, is solely an evidentiary
matter and not within the substantive jurisdiction of the Department. Evidentiary-related
matters, such as this, are within the province of the ALJ, as the “fact-finder” in these °

administrative proceedings. See e.g., Heifetz v. Dept. of Business Regulation, 475
So.2d 1277, 1281 (Fla. 1st DCA 1985). ‘
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1st DCA 1981). As such, these proceedlngs are lntended to formulate final agency
actlon not to review actron taken earlier and prellmmanly See Id. When these
proceedmgs-involve the issuance of a license or permit, the applicant carries the
“ultimate burden of persuasion” of entitlement through all the proceedings, of whatever
nature, until such time as .ﬁnal'agencyactton has been taken by the agency. See [d at
7_87§ see also, Cordes v. Flon'dabept. of Enr/ironmental Regulation, 582 S0.2d 652 (Fla.

“1st DCA 1991); Balino v. Dept. of Health & Rehabilitative Services, 348 S0.2d 349 (Fla.'
1st DCA 1977). This burden is not subject to shlftlng by the ALJ (heanng ofﬁcer)
however it is possible that a shrftxng of the burden of gomg forward wrth the evidence
may occur during the course of the permrttlng proceedmg J.W.C., 396 So. 2d at 787.

‘ Thus regardless of what lssues were framed by the petition or pre-heanng stlpulatlon ,_
IP had the burden to make a showmg, by a preponderance of the eVIdenc_e, of
“reasonable assurance” by proQiding"‘credible and -cr'edited evidence of [its] entitlement |
to the permit.” JW.C., 396 So. 2d at 789. In establishino such a prima facie case
showing an entitlement to a perrnit, IP was required to address l“reasonabily foreseeable v
contingencies” (see, e. g Putnam County Enwronmental Council v. Georgla Pacn" ic

. Corp 24 FALR 4674, RO at 4714 (Fla. DEP 2002), app den Case Nos 1D02- 3673

-and 1D02-3674 (Fla 1st DCA, Nov. 26 2003)) and show its proposed discharge would
not contravene Department standards or rules See Rule 62-4. 070(1) Fla. Admln
Code. The ALJ ultimately concluded that IP failed to show the discharge would not |
co_ntravene two rules pertment to its entitlement to the permit: Rule 62-4.242(1)(b), the |
‘_‘antidegradation rule” and Rule 62;,660.’300(1)(a); the ‘fwetlands e>remption rule.” As

explained below, | concur in these conclusions and they are adopted in this Final Order.
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Section 403.08:8(2)(b),AF.S., provides that a permit for a discharge that would
~reduce the quality of the receiving waters can only be issued if the Department
determines such water quality degradation is “ne‘cessary ordeSirable under federal
standards and under circumstances which are clearly in the publrc mterest " In makmg
this determlnation the Department must consider. whether the proposed dlscharge
would (1) benefit the public health _safety, or welfare; (2) adversely affect conservatlon
of fi sh W|ldl|fe and their habitats (3) adversely affect the fishing, recreational values, or '
marine productlvrty in the vicinity of the proposed discharge and (4) be consistent with
'any applicable approved Surface Water lmprovement and Management Plan. See Rule
62-4 242(1)(b) Fla Admin. Code and RO Flndmg of Fact 130. Without evrdence of (1)
‘the impact of increased conductance levels on the fish and organismsin the freshwater
area of the Wetland Tract and (2) the ecological state_ of Tee and Wicker Lakes, the 'ALJ'
‘was not “reasonably assured” that lP’s proposed water ouality degradation was |
“necessary or desirable under federal -standards and under circumstances Which are
clearly in the public inte‘rest.” in other words, | cannot ultimately consider and balance
the four factors in Rule 62-4..24'2-_(1 )(b), F.A;C., because IP did not present 'e'vidence-.
addressing factors (2) and (3). (RO Fi‘ndi.ngs of Factl 30, l31_, 132). lnl its _Exceptions IP
essentially admits that its demonstration in assessing the impact onthe_ “biological
community” was based on wetland'functions, as opposed to “measur{ing] the whole
_ _bunch of things and then s_ay[ingl what’s signiﬁcant and what isn't significant.” (IP
Exceptions, page 23, 1] 52). IP points _outthat‘organisms’ »“may or may not exist in those
small water bodies.” (IP Exceptions, page 24, ] 55). IP did not challenge the ALJ's

ﬁnding of “sloughs” and “creeks” in _th,e' fre'shWater area of the wetland tract. (RO Finding
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of Fact 153, first sentence) In addition, the ALJ’s fi nding that baseline data for Tee and
Wicker Lakes was not presented as part of the eVIdence in the hearing, was not |
challenged. (RO Finding of Fact 66); As-such, IP failed to establish a prima facie case
for compliance with the antidegradation'rule.

EXCeptions to Finding of Fact 131 — BaSed on the reasons outlined above, 4 ’
DEP and IP’s Exceptions to'the_secon'd and third sentences of Finding of Fact 131 avr’e
granted in part and denied in pa’rt.A

Exceptidns to Finding of Fact 132 — Based on the reasons outlined above,
DEP Aand IF’s Exceptions to the seCOnd sentence of Finding of Fact 132 are granted in
part and denied in part. |

Exceptions to Finding of Fact 135 — Based on the reasons outlined above,
DEP and IP’s Exceptions to the first and third sentences of Finding of Fact 135 are
granted Those sentences are not adopted in n this Final Order. |

Exceptions to Finding of Fact 136 — Based on the reasons outlmed above,
DEP and IP’'s Exceptions to Finding of Fact 136 are granted. That finding is not
adopted in this Final Order. | |

Exceptions to Finding of Fact 137 Based on the reasons outlined above
DEP and IP’s Exceptions to the second sentence of Finding of Fact 137 are granted.
That sentence is not adopted in this Finai Order.

Exceptions to Conclosion of La\nr 204 — Based on the reasons outlined aboVe,

DEP and IP’s Exceptions to Conclusion of Law 204 are granted. That conclusion is not

adopted in this Final Order.
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Exceptions to Conclusion of Law 207 — Based on the reasons outlined above,

DEP and IP’s Exceptions to that pertion of Concliision of Law 207 which ﬁnds that IP
'did not make a sufficient showing that the discharge would not signiﬁcantly degrade the
Perdido River OFW, are granted. | . | , | |

Il. EXPERIMENTAL USE OF WETLANDS EXEMPTION | |

IP and DEP’s EXceptions address portions of ﬁndings of fact (RO Findings of
Fact 147, 149, 152, 153, 154, 155, 156, 157, 162, 16'3; 164, 171 and 174) and
conclusions of law (RO Conclusions of Law 205, 207, and 210) where the ALJ
ultimately determined tnat IP didv not qualify for an exemption for the excerimentai use of
wetlands under Rule 62-666.300(1)(3) F.A.C. Tne rule requires a discharger to satisfy

“seven cnteria in order to qualify The ALJ concluded that iP did not prowde reasonable
assurance that three of the cntena were met.

Regarding the ﬁrst criterion the ALJ determined that IP did not affirmatively |
demonstrate tnat the wetlands ecosystem may reasonabiy be expected to aSsimiiate
the waste discharge without significant adverse impact on vthe bioicgicai community

within the receiving waters. See Rule 62- 660 300(1)(a)1 Fla Admin. Code. The ALJ

~ found that the freshwater area of the Wetland Tract contains “sloughs, creeks, and other
surface water flow.” (RO Finding of Fact 153, first sentence) No exception was taken

to that finding. The ALJ also found that IP presented no ev1dence about “the biological
community associated with the. sloughs creeks, and other waters in the wetland tract,

other than general statements about the exrsting piants. ..m (RO Finding of Fact 153).

As to Tee and Wicker Lakes, the ALd basically deterrnined that the baseline monitoring .

to determine the current “ecological state” of those tidal ponds are “data that must be -
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known before a determination is possible that the diseherge' would not have a significant
adverse irnpact on the biological cemmunity associated wirh lthe lakes.” (RO Finding of
'Fact 156). In other werds, the data is required as parf of IPs affirmative demonstration:
I conclude that this :interpretation'is based on the '-plai_n Ianguage of the rule and ie a
reasonable interpretation of the rule criteria. See e.g., Public_ Employees Relations -
Cemmission v; Dade County Police Benevolent ASsociatioh, 467 So.2d 987, 989 (Fla.
1985); Florida PUblic Empleyee Cou_nci/, 79 V. Daniel._s, 646 So.2d 813, 816 (Fla. 1st
DCA 1994). - | |

Without evidence of (1) the imraact of inerease_d conductance'levels on the fish
and organiSms in tHe freshwater area of the Wetland Tr_acf and (2) the chrrent-
ecologicai state of Tee and Wicker Lakes, iP’s prime facie eaSe Iacked the required
~affirmative demonstration requ_ired by the rule’s ﬁrsfc criferion. (RO Cenclusion of Law
210). Absent this affirmative demonstration of compliance with the rule criteria the ALJ
could not find rhat IP had provided reasonable assurance. Contrary to IP and DEP's
arguments in {heir Exceptions, the ALJ’s reliance on rhe seminal case Metropolitan
-Dade Countyvv. Coscan, Fla., Inc., 609 So.2d 644 (Fle. 3d DCA 1992), is not misplaced.
"Reasonable assurance," in this context means the upfront demonstration that there is a
substantial likelihood IOf compliance with standards, or “a substarrtial likeliheod that the -
project will be successfully»}impleme'nted.” Id. at 648. |

The _secorrd criterion of the wetlands eXerrrption rule which the ALJ found that IP
did not meet is the requirement that “[g]ranting the exemption is in the public i.n't.erest.”
See Rule 62-660.300(1)(a)2, Fla. Admin. Code. The ALJ found that some restoration of

the wetlands would be accomplished (RO Finding of Fact 161) and concluded that it
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should not be a figoroUs challenge to satisfy this public interest criteﬁon “if all the othef
- exemption criteria are met.”v(RO- Finding'of Fact 164). | con‘cu‘r with this reasonable
interpretation of the application of thisk public interest criterion. See e. g., Public
Employees Relatlons Comm:ss:on V. Dade County Police Benevolent Assowat:on 467
So.2d 987, 989 (Fla. 1985) Flonda PUbIIC Employee Counc:l 79 v. Daniels, 646 So.2d
813, 816 (Fla. 1:st- DCA 1994).
The th‘ird gﬁriteridn of the _Wetlan'dsvexemp'tion rule that the ALJ found IP did not
: méet is the requirement that the “e_Xembtion Will not in’terfére W|th the 'designated use of
contiguous waters See Rule 62-660 300(1 )(a)6 Fla. Admin. Code. The ALJ's '_ |
conclusmn is based on fi ndlng that “IP did not provnde reasonable assurances that the
proposed perrmt and related authorizations would not significantly degrade the Perdido
River OFW.” (RO Finding of Fact 171). I reject this déternjinatioﬁ for the same reasons
set forth above in Section |. arid in ruling on the Exceptions relating to interprétafiéﬁ and
a.pblication of the OFW rule. | -

In its Exceptions IP argues that if the ALJ"s_conclusﬁiohs are adopted then the
Department “could hot apprdve administrative'orders for the experimental use of .
wetlands," because an ‘applica‘ht “would never be‘ able to proVidé sufﬁcieﬁt data
demonstréting with absolute certai'nfy the _co’ndition,s that wb,uld cause, or not cau’seA, a

significant adverse impact.” (IP Excebtioné, page 33, 11 74); However, | do not view the
ALJ's conclusions as settihg fdrth sucha narrow deﬁhition of “signiﬂcanf adVerse

, imbact’f that would defeat the purpose of the eXemptiqn. A ‘fsigniﬁcant advefse impact”
rﬁust by pléin 'reading.‘be ‘more than any impact.- Since the wetlands exemption rule :is

specifically designed to allow the discharger to exceed the water quality criteria in the ,
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receiVing wetland it i_sfexpe'oted that there will be some effects‘ to the biological
community in the receiving waters.' The exem_ption then speciﬁcally requires monitoring |
~' of these effects and irnpacts. Howeyer,_the authorized exceedances.of water quality
criteria are Iimited under the ‘exemption. They must contin'ue to protect potable water
supplies and human health, cannot interfere with deeignated use of oontlguous waters
adjacent to the receiving wetland, and cannot cause eigniﬁ_cant adverse impacts to the
biological -Commuhity within the receiving wate_r. See Rule 62-660._300(1_)(a), Fla.
| Admin. Code. ltis clear that the ekerhp'tion does not oonternpla_te tha_t'thereceiving o
water will meet 'all of its designated uses since the exemption requires the public to he‘
: restrlcted from access to th'e wate‘rs under consideration and that the waters not be
~ used for recreatlon Also, since the exemptron requires that the dlscharge cannot
mterfere with the desrgnated use of contlguous waters adjacent to the recervrng wetland |
it must follow that the recervrng wetland may not meet all of its desrgnated uses.
However, | cannot overturn the factual fi ndmgs of the ALJ regardmg the lack of
evndence sufficient to demonstrate compllance wrth the ﬁrst crrterron of the wetlands
exemptlon rule. In this case, the ALJ found that the “Petitioners did not prove that
granting the exemption would cause signlﬁcant adverse impact to the bi_ological
community in th‘e freshwater area of the wetland tract.”-(RO Flndlng of Fact 154).
l-ldwevér, _it. was IP’s burden to ‘-‘afﬁrmatively demonstrate" the opposite.,(RO‘k Flndlng of
Fact 1_54)Y. A .reviewing agency may not reweigh the evidence presented at a DOAH
final hearing,' attempt to resolve conf_licts 'the’reinv,vor judge the credibility of witnesses.
See e.g., Belleau v. Dept. of Environmental Protection, 695 So.2d 1305, 1307 (Fla. 1st

DCA 1997); Dunham v. Highlands County School Board, 652 So.2d 894 (Fla. 2d. DCA
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1995) These ewdentlary-related matters are wrthm the provrnce of the ALJ as the
| “fact-fi nder” in these administrative proceedrngs See e.g., Heifetz v. Dept of Busmess ,
Regulatlon 475 So 2d 1277 1281 (Fla. 1st DCA 1985)

Exceptlon to Fmdmg of Fact 147 — lP takes exception to the last sentence of
this ﬁndlng on the basis that it i is not supported by competent substantlal evidence. In |
thls sentence the ALJ essentially fi nds that orgamsms in the freshwater area of the
wetland tract are not salt tolerant (polyhaline). This ﬁndlng isa reasonable inference.
drawn. by the ALJ from the competent substantial evrdence in the record.. If the DOAH
record drscloses any competent substantial evidence supportmg a challenged factual
- finding of the ALJ, | am bound by such factual finding i in prepanng this Final Order ‘See
e.g., Florida Dept of Correctlons v. Bradley, 510 So.2d 1122 1123 (Fla. 1st DCA 1987).
The competent substantial ewdence in the record mcludes the testimony of Dr.
lemgston described in Finding of Fact 146 (T. Vil pp. 1074 1075), and Barry Sulkin

described in Fmdmg of Fact 152 (T. XIi, p. 1564) Therefore, IP’s Exceptlon to the last
sentence of Flndmg of Fact 147 is denred

Exceptlon to Fmdmg of Fact 149 — IP takes exceptlon to the last sentence of -
Finding of Fact 149 on the basrs that the “In]o competent substantial evidence was
presented to refute th'e ,demonstration provided by the pilot project.” (IP Exceptions,
page 20 43). However, | have no authority to reweigh the evidence or judge the
credlblllty of witnesses. That is the province of the ALJ as the trier of fact See e.g.,
Heifetz v. Dept. of Busrness Regulatlon 475 So.2d 1277, 1281 (Fla 1st DCA 1985).

Therefore, IP’s Exceptlon to the last sentence of Finding of Fact 149 is denled
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'A Exception to Finding of Fact‘1}5:2 —|P-takes exception to the 'secondr sentence
of Findiné of _Fact 152, where the ALJ found that the _potehtial exists for the discharge Qf |
specific conduqtance in the freshwéter portion of the Wetlaﬁd tract to réach levels that
are too high for fish and other'crganiéms that are nof salt tolerant, IP argues that this
ﬁnding is hot supported by competent substantial evidence.' However, this finding is a
reasonable inference drawn by the ALJ from the competér_\tstbst‘antial evidence in the
'record; (See RO Findings of Fact 146, 151; T. VI, pp. 1074 — 1075; T. XIi, p. 1'564).
Therefore, IP’s Excebtion to the second sentence of Finding of Fact 152 isv_d'enied.

| Exceptions to Finding of Fact 153 — IP and DEP take exception to'thé last
sentence of Finding of Fact 153, which states that “no evidence was presented about
the biological community associated with the'sloughs, creeks, énd other wa’;ers ‘in the
wetland tract, other than genei‘al étatements about the éxistiné plﬂa‘nts and the trees that
are being planted.” Neither IP nor DEP argue th‘at this finding is not suppdrted by the
“record. IP contends that this is an “erroneous co.nclusion .of law” in which the ALJ
“incorrectly charéct_eri_zéS the record.” DEP contends that there’s no competent
substantial evidence to suggest that ény botentfal impacts to the freshwater community
are anything other than de minimis. However, this finding is a reésonable inference
drawn by the ALJ frorﬁ the competent substantial evidence in the record. (See RO
Findings Qf Fact 146, 151; T. VIiI, Pp- 1074 - 1-(-)75; T. XIt, p. 1_564). it would be
improper for me to label what is essentially -an"'ultimate factual vde_termination as a
“cdnclusion of law” in order to }modify or overturn what may be viewed as ah unfavorable
finding of fact. See, eg., Stokés 72 Sfate, Bd. of Professional Engineers, 952 So.2d

1224 (Fla. 1st DCA 2007). | also have no authority to reweigh the evidence in order to




give the finding less persuasive wefght than that given by the ALJ. See e.g., Belleau v.
Dept.r of Envirdnfnental Protection, 695 So.2d 1305, 1307 (Fla. 1st DCA 1997).

IP also argues that “no dispute was raised as to ihé specific effects of the
discharge on biological cdmmdnities that mavyvc)r may‘not exist in waters in the éxistiljg
weﬂand‘tract.” prever, as bointed out in the Lane Petitioners’ Respdnses, they did
_raise the issue of hon-complianc_e with Rule »62-660.300(1 )a), FF.A.C., in the ‘Joint Pre-
hearing Stipulation in paragraphs 10.and 29 on pages 1 and 12; In addition, as |
previously poihted' out in footnote no. 2 fhe iSsue ‘of whethsr the Peti_tionérs properly
brought these objections and/or whether these objections were subsequently tried by
~ consent of the >parties, is solely an evidentiary matter and nof within the substantive -
ju’risdicti'on of the Department. Evidentiary;related mattérs, such as tﬁis, are within the
province of thé ALJ, as the “fact-ﬁnder".in thésé administrative proceedings. See eg.,

Heifetz v. Dept. of Business Regulation, 475 So.2d 1277, 1 281 (Fla. 1st DCA 1985).
| Therefore, IP and DEP’s Exceptiods to the last sentence of.Finding of Fact 153
are denied. | |

Exceptions to Finding of Fact 154 - IP and DEP take exception to the second
sentence of Finding qf Fact 154 which state}s:tha ALJ's ultimate fa'ctual determination
that IP did not adequately addféss the impact of increased specific conductance levels
on fish and other o_rganisms-in the freshwater are of the wetland tract, and his
concld_sion that IP “did ndt provide réasonabl»é assufance that the _discharge would be
assimilated soas not to cause a sfgniﬁcant adVefse impact on the biological community |
within the wetland tract.” Based on my rulings above, denylng the Exceptnons to

Fmdmgs of Fact 147, 149, 152 and 153, and my agreement thh the ALJ's appllcatlon of
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Rule 62-660.300(1)(a), F.A.C., | dehy the Exceptions to the second sentence c_if Findi.ngr
of Fact 154. | |

Exceptions to Finding of Fact 155 -.-P and DEP take exception to tﬁe ﬂrst
sentence of Fmdmg of Fact 1565. Based on my previous ruling above, concumng with
the ALJ s reasonable mterpreta‘uon of the plain language of Rule 62-660 300(1 )(a)
F.A.C., | deny the Exceptlons to the first sentence of Fmdlng of Fact 155. |

'Exceptlons to Fmding of Fact 156 ~ IP and DEP take exception to the last
(third) sentenca af Finding of Fact 156. Based on my previous ruling above, concurring
with the ALJ's reaéonable interprétation of the plain Ianguaga of Rule 62-660.300(1)(a), -
F.A.C., | deny the Exceptions to the Iast sentence af Fiading of Fact 156.

Exceptiohs to Finding of Fa_ct 15;1» —|P and DEP také exception to:the second
sentence in Finding of Fact 157. Based on my previous rljling above, concurring with
the ALJ’s reasonable inte‘rpr_etation of tha plain language of Rule 62-660.300(1)(a),
F.A.C., | deny the ExceptionsAtovthe} second sentence of Fiﬁdihg of Fact 157.

Exceptiohs to Finding of Fact 162 — IP takes exception to Finaing of Fact 162
(except for Dr. Nutter's comparison of the effluent to Gatorade), on the basis that the
findings are not based on competent substantial evidence. _However,, as previously
described in my rulings on Exceptions to Findihgs of Fact 149, 152, 153 and 154, the
ﬁndings are reasonable inferences drawn by the ALJ from the competent substanﬁal
evidence in'the record. See e.g., Gresath v. Dept. of Health and Rehabilitative
Services, 573 So0.2d 1004, 1006-1007 (Fla. 4'th'D'CA'1991'). If the DOAH record -
discloses any competant substantial evidence supporting a challehgéd faétual finding of

the ALJ, | am bound by such factual finding in preparing this Final Order. See e.g.,
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 Florida Dept._of'C_orrections v. Bradley, 510 So.2d 1122, 1123 (Fla. 1st DCA 1987).
The competent substantial evidence in the record tro'm which the ALJ may draw
permissible inferences and reach ultimate fi ndings of fact 'inclndes the testimony' of Dr.
_ Lrvrngston described in Fmdmg of Fact 146 (T. VIII, pp. 1074 - 1075) and Barry Sulkin
described in Finding of Fact 152 (T. XII p. 1564). Therefore IP’s Exception to Finding
of Fact 162 is demed

DEP takes exceptron to the second sentence of Finding of Fact 162 on the basis -

that it's a conclusion of law representlng the ALJ s mlsmterpretatron of Rule 62—

660.300(1)(a) F A.C. However, based on my prewous ruling above, concurring with the |
ALJ’s reasonable lnterpretatlon of the plam language of Rule 62- 660 300(1)(a) F.AC,!I
- deny DEP's Exceptlon to Flndmg of Fact 162.
-Exceptlons to Finding of Fact 163 — IP and DEP take exceptlon to the second
~ and third sentences of Finding of Fact 163 on the basis that they are concIusrons of law
regarding the correct lnterpretatron and apphcatlon of the pubhc interest criterion of Rule
62-660.300(1)(3), F_.A.C,. However, based on my previous ruling above, concurring with
the ALst reasonable interpretation of the.plain Ianguage of Rule 62-660.300(1)(a), |
F.A.C., l deny the Exceptions to Finding of Fact 163..

Exceptions‘to Finding of Fact 164 P and DEP take exceptlon to Flndlng of
Fact 164 on the basrs that it is a conclusion of law that does not correctly interpret and
_apply the pubhc interest criterion of Rule 62—660 300(1 )@), F.A. C - However, based on
my prevrous rullng above concumng with the ALJ’s reasonable interpretation of the

plain Ianguage of Rule 62- 660 300(1)(a), FA. C., 1 deny the Exceptlons to Flndlng of
Fact 164 '
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Excepttons to Finding of Fact 171 ;-,IP and DEP ta:‘ke exception to Finding of
Fact 171. Based on my previous ruling ab,ove,.rejecting this deterrnination for the same
reasons set forth in Section |. ahd in ruliné on the-' E-x'c-eptions relating- to interpretation

-and applrcatlon of the OFW rule, | grant the Exceptlons to Finding of Fact 171.

Exce}ptlons to Finding of Fact 174 — IP takes exceptron to Frndrng of Fact 174
“liln an abundance of caution,” to the exteht. the paragraph may reiterate the ALJ s
conclusion that IP did not provide sufficient information regarding Tee and Wicker
Lakes. Based on the above rulings and the- rulingsi in Section 1., IP’s Exception to
Findihg of Fact 174 is denied. |

Exceptlons to Conclusion of Law 205-1P and DEP take exceptron to
Conclusion of Law 205, which concluded that “IP did not provrde reasonable assurance
that the mill’ s effluent would be assimilated so-as not to cause srgnrt‘ cant adverse
rmpact on the brologrcal communrty within the wetland tract ” Based on the above
rulings and the rulings in Sect_ron L, the -Exceptrons to Conclusion of Law 205 are

“denied.

'Exc'eptions to Conclusion of Law 207 — IP and DEP take exception to
Conclusion’of Law 267. | previously granted the exception to that portion of, the
paragraph that finds that IP did not. make a sufficieht'showing regarding the Perdido
River OFW However based on the above rulrngs and the rulings in Section Il1. below,
the Exceptrons to the other portions of Conclusron of Law 207 are denied.

Exceptrons to Conclusrons ‘of Law 210 — IP and DEP take exception to
Conclusion of Law 210 on the basis that it represents'the ALJ's misinterpretation of

Rule 62-660.300(1)(a), F.A.C. However,basved, on my previous ruling, concurring with
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~ the ALJ’s reasonable interpretation of the plai'n Ianguage of Rule 62e660.300(1 )(_a),A
F.A.C,, I denythe Exceptlons to Conclus:on of Law 210. , | »
~ lll. SECTION 403. 088(2)(E) AND (F) F S AND THE PROPOSED CONSENT ORDER.
P and DEP’s Exceptlons address portlons of findings of fact (RO Fmding-s’ of
Fact 73, 74 75,76, 184, 186 and 187), and conclusrons of law (RO Conclusrons of Law |
206 207, 208, 216, 217, 218, 219, 220) where the ALJ ultlmately determined that -
because IP did not meet all of the conditions in Section 403 088(2)(e) F S., the
| proposed consent order should not be approved In addrtron the ALJ concluded that
the proposed consent order’s contingency plan appeared to pre-authonze future action
without reasonable assurance that the future actron would be appropnate
Sections 403.088(2)(d), (e), and (f), F.S.., provide, in pertinent'part, asfollow's:‘
‘ d).. . No operatron permrt shall be reheWed or lssued if the .
department finds that the discharge will not comply with
permit conditions or apphcable statutes or rules.
(e) However |f the discharge will not meet permit conditions

or applicable statutes and rules, the department mav |ssue
renew, or reissue- the operatlon permit if:

- 1. The applicant is ‘constructing, installing, or placmg
into operation, or has submitted plans and a reasonable
schedule for constructing, installing, or placing into

operation, .an approved pollution . abatement facrhty or
alternatlve waste disposal system

2. The appllcant needs- permlssron to pollute the
waters within the state for a period of time necessary to
complete . research, planning, construction, installation, or
operation of .an approved and acceptable pollution
abatement facility or alternative waste dlsposal system;

3. Thereis no present reasonable, alternatrve means

of disposing of the waste other than by discharging it into the
waters of the state; .

33




4. The grantlng of an operatlon permit will be in the
public interest; or

- 5. The dlscharge will not be unreasonably destructive
to the quality of the receiving waters. -

® A permit' issued, renewed, or reissued pursuant to
paragraph (e) shall be accompanied by an order establishing
a schedule for achieving compliance with all permit
conditions. Such permit conditions may require compliance
wnth the accompanying order. (Emphasis-added) - A _

The provisions of Section 403.088(2) (e) and (f), F.S., express the clear intent of
the Flortda Legislature to provide the DEP with the authority to issue permits that do not
meet all the regular standards for the proposed activity; provided that at least one of the

| stated sonditibns of the statuto’ryl provision is met. Consequently, Sections 403.088(2)
(e_) and (f), constituts a limited statutory exception to the “reas‘pnablé assurance”
permitting requirament set forth in Rulé 62-4.070, F.A.C. See e.g. Valencic v. Miami-
Dade County Water and Sewer Dept., 23 FALR 1966, 196_9‘ (Fla. DEP 2001), aff. 803
So.2d 719 (Fla. 1st DCA 2001).

The ALJ misinterprets the statute by concludving that all five factors ltsted in

~ Section 403.088(2)(e5 must be met .by the pe‘rmtt applicant. (RO Conclusions of Law "
21 6 and 220). Only one factor neéds to be met in order to apply the provision. -In the |
RO Cont:lusion of Law 216 trte ALJ vcandudés that “besause tP did not comply with all
the special conditions of Section 4Q3.088[2](e), Florida Statutes, the proposed _C'onsent

"Order should not be apptoved.” (Emphasis added). However, subsections 1 through 5
of Sectibh 403.088(2)(e) are linked by the disjunctivé “or.” Each subsection pfovides a

separate and mdependent basis for the Department to lssue a proposed permlt and

order even though the dlscharge will not meet permit conditions or applicable statutes )
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and rUles. | conclude that the statute cannol reasonably be construed to require IP to
satisfy the requrrements of each and every subsectron An agency has the pnmary
vresponsrblhty of mterpretlng statutes and rules W|thln its regulatory junsdlctlon and
expertise. See e.g., Publlc Employees Relations Commission v. Dade County Police '
Benevolent Assoc:atlon 467 So 2d 987, 989 (Fla. 1985) Florida Publlc Employee
Council, 79 v. Daniels, 646 So.2d 813, 816 (Fla. 1st DCA 1994). Therefore, | reject the
ALJ»’s' interpretation that an applicant must setisfy all ﬁve fectors in Section
403.088(2)(e), ln ‘order for the Department to issue a proposed permit with an order that
establishes a sclredule for achieVing compliance with all permit conditions. See §
403.088(2)(f), Fla. Stat. (2006), |

Similarly, the ALJ concludes in Cohclusion of Law 206 that the statute requires‘
that an applican’t'show “that issuing the permit will be in the public inferest and the
discharge will not be unreasonably destructive to the qualrty of the receiving waters.”
(Emphasrs added) (RO Conclusion of Law 206). Although the ALJ mrsconstrues the
statute, he determm_es from the evidence and makes factual ﬁndings that neither of
ltlrose factors was satisfied. (RO Cohclusion of Law 207). However, the ALJ did
determine that the proposed consent order’s corr\pliance schedule for the WWTP
upgrades, pipeline construction,' and other activities required by the proposed permit,
was reasonable. (RO Finding of Fact 181). The ALJ basicelly-found that a continued -
discharge to Elevenmrle Creek was necessary in the interim perlod assocnated with
construction of the WWTP upgrades and efﬂuent pipeline. (RO Finding of Fact 182) In
addition, the ALJ: concluded that the proposed perrmt would effectuate some |

improvement in Elevenmile Creek and Perdido Bay during this mtenm constructlon
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phase. (RO 'Find'ing of Fact 182). ,The'refore,.the'ALJ’s findings wodld support a
conclusion that IP met the fi rst two factors of Section 403.088(2)(e), such that the |
proposed consent order could be approved

With regard to the proposed consent order’s contingency plan, trhev ALJ
concluded that it is impossible to determine ndw whether future actions by IP under the
contingency plan’s alternative (relocate all or'parf of the di'seharge to Lower Elevenmile
Creek) \_)vould be reasonable. (RO Finding of Fact 185 and'CencInsion of Law 218; Joint
Tvrial Exhibit 18, Attachment 1). The ALJ wasconcerned' that the contingenCy plan
'anpeared to pr_e-authorize future action without reasdnable assurance that the future
action would be appropriate. (RO Conclusion of Law 218). The ALJ determined that if
the contingency plan is intended to authorize fnture aetiOn; then the plan is “too vague.”
However, the plan is adequate if its pu rpose is “me‘rebly to establish a framework for
future decision-making that wodld be subject to perrnif modir'lcation, public reView and
challenge.” (RO Finding of Fact 186)V' The ALJ ultimately determined that "‘[c]lariﬁcation'
| is needed regardrng the plan’s purpose and it “should be amended to clarify what
agency actlon if any, is requrred to rmplement the management alternatrves ? (RO
Finding of Fact 186 and Conclusron of Law 218). These fi ndmgs question the adequacy
of the consent order and assomated contmgency plan to achleve eventual comphance
with-all permlt conditions (along wnth underlylng applicable statutes and rules) as
requured by Sectlon 403 088(2)(f), F.S. |

itis the ALJ s function to conSIder all the evndence presented resolve conflicts,
judge credlblh_ty of wrtnesses, draw permissible inferences from the evidence, and .reach

ultimate findings of fact based on competent, substantial evidence. See e.g., Greseth V.
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Dept. of Health and Rehabilitative Services 573 So. 2d1004 1006-1007 (Fla 4th DCA
1991); Tedder V. Flonda Parole Commission, 842 So.2d 1022 (Fla 1st DCA 2003) Itis
a gross abuse of discretion for an agency fo dlsregard findings of fact where fi ndrngs |
are based upon competent and substantral evidence. See 6. g. Southpomte Pharmacy
v. Dept. of Health and Rehabilltatlve Serwces 596 So.2d 106 (Fla. 1st DCA 1992) if
there is evrdence to sustain the ALJ s fi ndlngs the agency canriot reject such f' ndlngs
- and adopt its own, even if there is competent substantral evidence to the contrary See
e g., Kibler v. Dept. of Profess:onal Regulation 418 So.2d 1081 (Fla 4th DCA 1982).
| Exceptlon to Flndmg of Fact 73 - DEP takes exception to the last sentence of

Findlng of Fact 73 on the basis that it is not supported by competent substantial ‘
evidence. DEP contends that the ALJ did not acknowledge that the proposed permlt
provides that IP will still be authonzed to dlscharge from D- 001 in emergency srtuatlons.
However the last sentence of Flndlng of Fact 73 references Endnote number 7, Wthh
states that “ItIhe proposed permit allows for dlscha-rges to Elevenmlle Creek from D,-001 ‘
in an emergency situation, such as a plpellne break.” (RO Endnote 7, page 92)
VTherefore DEP’s Exceptlon is denied.

| Exceptlon to Finding of Fact 74 — DEP takes exception-to the last sentence in
Finding of Fact 74 on_the 'basis that it is a conclusion of law that incorrectly implies that
the proposed third set of interim limits for D-003 ‘fare-established through the
‘experimental wetland order.” (DEP Exceptions, page 53). | disagree with DEP’s’
| labeling of the ALJ’s fi nding’ Finding of Fact 74 is simply a description of the contents »
~of the proposed Consent Order (Joint Tnal Ex. 18) However r m granting DEP’s

Exceptlon on the basns that the last portron of that sentence is not supported by
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competent substantial evidence. The competent substantial evidence shows that the

_ interim limits are established in the proposed consent order. For example, Section 6 of
the Fact Sheet (Jomt Tnal Ex. 12) states that the “CO establishes interim efﬂuent
limitations Also the Notice of intent for the. Expenmental Wetlands Order states on.
the first page that * [t]he facrlity s discharge must comply with the interim limits set forth |
in Table 3, Paragraph 16 of the Consent Order entered in OGC Case No. 04-1202."
(Jomt Tnal Ex. 3 T. X p 1320). Therefore DEP’s Exception to the final portion of the
last sentence of Findmg of Fact 74 is granted

‘Exception to Finding of Fact 75 — IP takes exception to the second sentence iof
léinding of Fact 75 on the groUnds that it is not based on competent substantial -
evidence. The sentence addresses a transparency study required under paragraph
1 1(a) of the proposed Consent Order (Jornt Tnal Ex. 18, page 6). The fi nding states
that the Department “must be satisfied that the study show_sthe transparency standard
will not be violated before the Wetlands can be used for the discharge.” At the hearing,
~the transparency study yva_s admitted into evidence (IP Ex. 79). However, the
Department had not reviewed the study and placed a lirnited objection on the' record to
that effect. (r.l\'/, pp. 50_3;505).

Contrary to IP’s contention that “a review of the enti-re record does not reveal any
competent, suhstantial evidence,” the second sentence in Finding of Fact 75 is -
supported by statem‘ents on page 16 of t_he Fact Sheet (Joint Trial Ex. 12) in paragraph
3.e. The Fact Sheet states that “[p]rior to discharge to the vyetlands project," IP should

provide “additional reasonable assurance” that the wetlands discharge to Lower
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- Elevenmile Creek will not yiolate the transparency water qUatity criteria. Therefore, IP’s
Excep_tiOn to the second sentence ot ‘Find'ino of F.act 75 is denied.

Exception to Fmdmg of Fact 76 DEP takes exceptlon to the second sentence
of Fmdmg of Fact 76 on the basis that itis not supported by competent substantlal
evrdence The fi ndrng no longer accurately descnbes paragraph 11(d) of the proposed |
’ Consent Order. Paragraph 11(d) was revrsed dunng the heanng and Is accurately

stated in Joint Trral Exhibit 18. Therefore DEP’s Exceptlon to the second sentence of -
Frndmg of Fact 76 is granted

"Exception to Finding of Fact.184 IP takes exceptlon to Fmdrng of Fact 184 |n.
which the ALJ descrlbes the provisions of the proposed consent order's contmgency |
plan (Jomt Trial Ex 18, Attachment I) IP contends that the entrre fi ndmg is either not
based on competent substantlal evidence, or should be Iabel.ed a conclusion of law and
rejected as speculation. | reject IP’s contention because as vthe trier of fact, it is the
'-,ALJ s function to consider all the evxdence presented resolve conﬂlcts judge credibility
_ of wrtnesses draw permrssrble inferences from the evrdence and reach ultlmate

' ﬁndmgs of fact based on competent substantral evidence. See e.g., Greseth V. Dept of
Health and Rehabllrtatlve Services, 573 So. 2d1004 1006-1007 (Fla. 4th DCA 1991);
» Tedder v. Florida Parole Commission, 842 So.2d 1022 (Fla. 1st DCA 2003).

! conclude that the ALJ’s factual findinés are 'permissible inferences drawn from
the competent substantial evrdence (E.g., Attachment | to Joint Trial Exhrblt 18). | have
no authonty to reweigh the evrdence in order to glve the fi ndmg less persuasive welght
than that glven by the ALJ. Seee. g Belleau v. Dept. of Environmental Protectlon 695

So 2d 1305 1307 (Fla. 1st DCA 1997). Also it woutd be improper for me to label what
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is essentially an ultimate factual determination as a “conciué.io'n of law” in order to
modify or overturn what. may be viewed as an unfavorabie finding of fact. See, e.g.,
Stokes v. State, Bd of Professional Engmeers 952 So.2d 1224 (Fla 1st DCA 2007)
Therefore IP s Exception to Findmg of Fact 184 is denied. |
Exceptlons to Fmdlng of Fact 186 and Concluswns of Law 217 and 218 - IP
and DEP take exception to portions of Finding of Fact 186 and Conclusmns of Law 217
-and 218. (IP did not challenge Conclusion of Law 217). In those.rnixed findings of fact
and law, the ALJ describes the effects of the provis;ions of the proposed con‘sent or.der’s
contingency plan. (Joint Trial Ex. 18, Attachmentil); The Ai.J ultimately determined that |
the contingency planvalternative gives IP upfront}'permission for future actions, but that
~ there is insufficient detail regarding those future actions. Specifically, there are no
criteria to determine whether those actions are the appropriate response if NSAI
monitoring shows adverse impacts to the wetiand tract. |
Respondents contend that the ALJ's interpretation of the contingency plan
provisions are legal conclusions that | should feject or alternatively: make siibstituted
conclusions of law. | conCiude that the ALJ's ﬁndings are not pure legal conclusions
that | can modify or reject. it would be improperfor me to label what is essentially an
ultimate factuaidetermination as a.“conciusi’on of law” in order to modify or-overturn
what may be -viewed as an unfavorable finding of fact. See, e.g., Stokes v. State, Bd. of
Pfofessional E‘ngineers,b'952 So.2d 1224 (Fla. 1st DCA 2007). Further, | conclude that
the ALJ's factual findings are permissible inferences,_drawn.from the competent '

substantial evidence (Attachment | to Joint Trial Exhibit 18).
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DEP contends that because of th'e size and complexity of this project the -

' contingency plan needs to be flexible. In this way, it is similar to corrective actions for

~ groundwater contamination. In that typical 'scenario, a cons_ent order “me'rely sets the B
_ .stage for subsequentagency actions." See West Coast Regional Water Supply '
Authonty v. Central Phosphates Inc., 11 FALR 191 7 (Fla. DER 1988). However, in this
case the ewdence did not cIearIy estabhsh the purpose of the contlngency plan. The
ALJ ultimately determined that “[clarification is needed" regardrng the plan’s purpose
and it “should be amended to clanfy what agency actlon if any, is required to implement
the management altematives (Attachment I, Joint Trial Ex. 18 RO Flnding of Fact 186

and Conclusion of Law 218).

Therefore based on the foregomg, the Exceptions to Fmdmg of Fact 186 and
'Conclusrons of Law 217 and 218 are denied.

- Exceptions to Conclusmn of Law 206 — IP and DEP take exceptlon to
Conclusron of Law 206 on the basis that it is-an erroneous lnterpretatlon of the
requrrements of Sectlon 403. 088(2)(e) F.S. As dlscussed above | reject the ALJ s
erroneous conclusnon that the statute’s provrsrons require that both factors noted in
Conciusron of Law 206 must be met. However, | accept the ALJ’s ultimate factual
finding that ‘IP did not make an adequate showing on these two criteria.”

Therefore, IP and DEP's Exceptions to Conclusion of Law 206 are granted in part

and denied in part.
Exceptions to Conclusion of Law 216 — IP and DEP take exception to
Conclusion of Law 216in WhICh the ALJ conciuded that “because IP did not compiy with

all the specral conditlons of Sec’uon 403.088[2](e), Flonda Statutes, the proposed
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Consent Order should not .bé approved.” As discussed above, | reject the ALJ’s
errnnéous c;onclusion that the statute’s provisions require that all the “special "
’conditions" must be met. Aéc;o_rdingly, IP and DEP’s ExCépiions to Conclusion of Law
216 are granted.

Exceptions to Finding of Fact 187 aind Cnnniusion of Law 219 - IP takes
exception to Finding of Fact i87 and Conclusion of Law 219 in which the ALJ makes
'ﬁndings on the adequacy of stipulated penalties in the proposed Consent Order. The
Department has previou.sily ruled that the adéquécy of penalties ina consent order i$

solely within the enforcement discrétion of the Departrhent and not within the piovince
of an ALJ. An ALJ has no legal authority to-assess penalties under Section 403.1A41(1),
F.S. See é.g., North Fort Myers Ho_mebwhefs Aésoc., Inc. v. Dept. of Environmental
Regulation, 14 FALR 1502 (Fla. DER 1992); West Coast Regional Watef Suppiy
Aqthority v. Central Phosphates, Inc., 11 FALRA1917 (Fla. DER 1988). |

According’iy, iP’}sExce.p‘tions to Findiné of Fact 187 and Conclusion of Law 219
are granted. |

E*ceptions to Conclusion of Law 208 - P a_'nd DEP’s exceptions to Conclusion
of Law 208 are denied ‘based on the abnve rulings and my previqiis rulings in Sectioné
I, and IL. . |

| Exceptions to Concluﬁsion» of ‘LaVii 220 - IP and DEP’s exceptions to

Conclusion of Law 220 are denied based on the above rulings and my previous ruiings

in Sections I. and Il.




Exception to Conclusion of Law 221 — IP takes exception to the last statement
in Conciusion of Law 221 that it's showing was f‘insutﬁcient.” | deny IP’s ,exceptiOn
based on the above rLiIing's and my previous. rulings in Sections 1. and L.

) ‘Exception regarding Procedural Errorsv—‘ IP contends in this exception that the

ALJ committed substantial and prejudiciai-procedorai errors in reaching many of the
findings of fact and conclusions of _law in the RO.', P 'complains that the ALJ raised
“specolative issues",not identified in the pleadings orthe prehearing »stipuiation, and
inter]'ected “issues that were not identiﬁed'in the pleadings or the prehearing stipolation ?
These types of procedural issues and evrdentiary rullngs of the ALJ are not matters over
'whrch | have substantive jurisdiction under the agency review provisions of Chapter
120. Seee. g Martuccio v. Dept of Professronal Regulatlon 622 So. 2d 607 (Fla 1st
DCA 1993) Heifetz v. Dept of Business Regulation 475 So.2d 1277(Fia 1st DCA | |
1985). |

) Accordingly IP’s procedural errors exception is denied.

E ‘Exceptions to Ultimate Recommendation — IP and DEP take exception to: the
AlLJ's recommendation that | enter a final order denying the requested authorizations.
In addition, DEP requests that | enter an order of remand based on the reasons set forth
in its motion for remand.

Based on my previous rulings in Sections i, I, and I-Ii. above, IP and DEP’s
vExceptions to the ALJ’s‘recommendation are denied. :

RULINGS ON PETITIONERS FOPB EXCEPTIONS

Exceptlon to Page 3, Lme 21 - FOPB asserts a techmcal exceptlon that there is a

typographicai error on page 3, line 21 of the RO that misspells the acronym that is used
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through out the RO for Friends of Perdido Bay, Inc., as “FOBP.” Comparing the name
- with.the rest of the RO, itis clear that thls is merely a typographlcal error. Accordlngly, |
grant the FOPB's techmcal exception to page 3, line 21 and the RO is modified to reflect.
the name “FOPB in the referenced sentence

Exceptlon to Paragraph 16 FOPB asserts a techmcal exception that there is a
typographical error in first sentence of paragraph 16 of the RO statlng, “The water

o removed from the dewatering basins moves into to the first aeratron basm ? (Emphasrs |

Added) Iitis clear that mclu i '

' S elTor:
Accordlngly, | grant FOPB's technical exception to paragraph 16, a'nd the ROis
modified to omit the WOrd 0" in the.referenced sentence. -

Exceptlon to Paragraph 31 FOPB proposes to modlfy paragraph 31 of the RO
by adding addltlonal ﬁndlngs FOPB never asserts that the fi ndrngs in the paragraph 31
are notlsupported by competent substantlal evrde_nce. Sectlon 120.57(1)(!), FS
prescribes that an agency reviewing a recommended order may not reject or modify the |
findings of fact of an ALJ, unless “the ﬂndlngs of fact were not based on competent
substantlal evidence.” In addition, an agency head has no authority to make -
md-ependent or supplemental findings of fact in the course of revieWing a DOAH
recommended order See, e.g., North Port Fla. v. Consolldated M/nerals 645 So.2d
}485 487 (Fla. 2d DCA 1994) I conclude that because the FOPB does not clarm that
the fi ndmgs are unsupported by competent substantlal evrdence and because | -cannot
make supplemental findings of fact, FOPB’s exceptlon to RO paragraph 31 is denied.

Exceptlon to Paragraph 32 -FOPB proposes to modrfy paragraph 32 of the RO

by addrng addrtlonal fi ndmgs FOPB never asserts that the fi ndrngs in the paragraph 32
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are not supported by competent su_bstantial elridence. I conclude that because the
VFOPB does not claim that the findings are unsupported by_'-c:ompetent substantial
evidence and because | cannot make supplemental ﬁndings of fact, l_:OPB’s exception
toRO paragraph 32is denied |

Exceptron to Paragraph 33 - FOPB. takes exceptnon to paragraph 33 of the RO
and requests that the last sentence of paragraph 33 be deleted FOPB asserts that
therei s no competent substantial evrdence in the record to support the finding that an .
| “extension of the compliance deadlrne was ever agreed‘ upon

| find that the testlmony of Brll Evans is the competent substantral evrdence in the
-record to support the ALJ’s fi ndrng in thrs paragraph (See T. Vol. Vi, p 1423 1755-
1756) A reviewing agency may not rewergh the evidence presented at a DOAH final
heanng, attempt to resolve conflicts therein, or Judge the credibility of witnesses. See
e.g., Belleau V. Dept of Enwronmental Protection, 695 So 2d 1305 1307 (Fla. 1st DCA .
1997) Dunham v. Highlands County School Board 652 So.2d 894 (Fla 2d. DCA 1995).
These evrdentrary—related matters are within the provrnce of the ALJ, as the “fact-ﬁnder” o
in these administrative proceedmgs See e. g Helfetz v. Dept. of Busmess Regulatlon |
475 So 2d 1277 1281 (Fla. 1st DCA 1985). ' If the record dlscloses any competent
substantral evrdence supporting a challenged factual ﬁndrng of the ALJ l am bound by
such factual fi ndrng in preparing thls Final Order See e.g., Flonda Dept. of Corrections
- v. Bradley, 510 So.2d 1122, 1123 (Fla. 1st DCA 1987).
. Accordingly, FOPB'’s rexceptlon, to RO paragraph 33 is denied.. )

Eice’ption to Paragra'ph_34 - FOPB takes exception to paragraph 34 of the RO

and asserts that the last sentence of the paragraph should be deleted. Paragraph 34
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contains part of the regulatory history of the 'Cantonment mill. The last sentence states,

“Today, the Cantonment mill is still operating under the 1989 TOP.which, due to the

administrative extension, did not terminate in December 1994, as stated on its face.”

FOPB believes this sentence shou'ld be deleted because the ALJ‘s “denial of the permit

applied for-in..th'is proceeding supersedes theTOVP.-" -

First, this ﬁnding is supported by competent substantial evidence in the record.

(See T. Vol. XI’II, p: 71 753-1755; Lane v. International Paper Company, 24 F.AL.R. 262,

273 ,(Fla. DEP 2001)). Second, FOPB- is incorrect in their assertion that the ALJ’s RO of
denial is a final agency action that would supersede or terminate the administrative
continuance of the TOP. This Final Order is the final agency action in this proceeding.

- See §120.57(1 )(i() and (I), Fla. Stat. (2006). | conclude that because the ALJ’s factual
finding in Paragraph 34is supported by the competent substant|a| record evidence .
FOPB S exception is denied.

Exception to Paragraph 69 FOPB asserts that paragraph 69 of the RO should
be modlﬁed by adding their suggested sentences. Paragraph 69 of the RO merely |
summarizes the contentsof the proposed wetl_ands exemption order at issue in this
case. FOPB’s- exception makes substantive arguments as to why the proposed
wetlands exemptlon order should not be issued but fails to assert that the ALJ S

summary of its contents is unsupported by competent substantial ewdence In fact |
find that the AL.J’s summary in paragraph 69 is sup_ported by competent substanti_al
evidence. (See Joint Trial Ex. 3). In addition,ﬂas stated,.abo_ve, an agency head has no
authority to make independent or supplemental findings of fact in the course of

reviewing a DOAH recommended order. See, e.g., North P_ort, Fla. v. Consolidated
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| Minerais, 645 So.2d 485, 487 (Fla. 2d DCA 1994'). “Accordingly, | deny FOPB's
exception to paragraph 69. | | | |
| Exception to Paragraph 70 - FOPB asserts that in paragraph 70 the ALJ made

an incorrect findrng “that the exemption in thrs case is for 5 years beginning with the
commencement of the discharge to the wetland tract.” FOPB goes on to offer substitute
.Ianguage for paragraph 70. Curiously FOPB only states that the ALJ's finding is
- incorrect hut does not claim that the findings in 'paragraph 70 are unsupport'ed by
competent substantial evidence. Again | find that the ALJ’s f ndings in paragraph 70 are
supported by competent substantial evrdence (See Jornt Tnal Ex. 3). Accordmgly,
deny FOPB s exception to paragraph 70

Exception to Paragraph 76 - FOPB asserts that the ALJ improperly described |
the initial rathervthan the Revised C,onsent Order in paragraph 76 of the RO. | adopt my
previous ruling on the DEP'’s Exception to paragraph 76 abo\re.' '

Exception to Paragraph 78 - FOPB asserts that th_e.ALJ made an incorrect
statement in the parenthetical contained in paragraph 78 that iP could discharge to the
wetland tract for five years instead of seven years. FOPB goes on to offer substitute
language for paragraph 78. Curiously FOPB only states that the ALJ’s finding is
incorrect but does not claim thatthe findings in paragraph 70 are u.nsupported by -
COmpetent 's;'ubstantiai eVidence. Again | ﬁ_nd that the ALJ’s findings in paragraph?O are
supported hy competent substantial evidence in the record. (See T. Vol. X at 1316- |

1325; Joint Trial Exs. 2, 3 and 18).

Accordingly, | deny-i—'OPB’s exception to paragraph 78.
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A Ek‘ception to Paragraph 80 - FOPB asserts that the second sentence in
paragraph 80 s_hould bé deleted because thé Consent Order does not place a
$10,000.00 cap on civil penalties. Again, FQPB only states that the ALJ's ﬂnding' is
incorrect but doeé not claim that the findings |n paragraph 80 are unsupported by ;

' competent substantial evide_ncé.. | find that the ALJ’s-ﬁndings in paragraph 80 are
supported by competent substaﬁtial evidence in the record. (See Joint Trial Ex. 18 at
"paragraphs 20 and 27). Accordingly, | deny FOP_B’é exce'pﬁon to paravgraph 80.

Exception to Paragraph 105>- Ir) their excépﬁon to paragraph 105, FOPB
recognizes my lapk ofl a&thority to reweigh the evidence presented at hearing but then
FOPB go on to make that exact request. FOPB ask that | }téplace the ALJ’s finding that
Dr. Livingston’s analysis “was more persuasive” than the 'Petvition_ers evidence with
additibnal sentenc_es more favorable to thé Petitioners. FOPB clairhs that this is
appropriate because Dr. Livingston’s testimony regarding the appropriate benchmark
years for developiﬁg WQBEL was not based on competent éubsténtial evidence.

The ALJ’s finding that the baséline yeafs selectéd by Dr. Livingston were |
appropriate and more persuaéive than.the' Petitioner's evidence is sﬁpported by
competent, substantial evidenée_. (See T. Vol. Vi, p. 930-937; IP Ex. 83(c) at 6;-Joint |
Ex. 6, Tab “WQBEL,” attached report at ii;l Joint Trial Ex. 12 (Fact Sheet),‘aﬁachrhent 5
at 3). FOPB argue an incprrect tesf for }compe'tent éubsténtial evidence in their
exception. Once an expert witnesses’ opinion ié given a{ héaring, unless an objection to

that testimony is sustairied, it can become_thé competent substantial evidence to

support a finding by the ALJ. The basis for that opinion does not also need to be




supported by competent substantial evidence but be within the scope of materials an
' expert may rely upon in formmg an opinion. See §90 704, Fla. Stat. (2006)
| Where, as here there is competent substantlal evidence to support the ALJ’s
challenged factual determination I may not reweigh the evxdence presented at heanng
Belleau 695 So. 2d at 1307. Accordingly, | deny FOPB s exceptlon to paragraph 105
Exceptlon to Paragraphs 116, 117,118 - FOPB asserts that paragraphs 116,
117 and 118 of the RO should be deleted because the ALJ’ s fi ndlngs in those
- paragraphs concemmg the isotope study of sediment in the Perdido Bay by Coffin and
Cifuentes” was not entered into evidence and the testimony offered by expert W|tnesses '
about the report is not supported by competent substantial evrdence FOPB then states
that these paragraphs should be replaced with a sentence that mcludes additional
f indings of fact » | ,

L conclude that the fi ndings in paragraphs 116 117 and 118 are supported by
competent substantial evndence in the record by the testimony of Dr. lemgston and Mr.
Gallagher. (See _T. Vol. IV -Vl pg. 435—1017); These'paragraphs merely recount Dr.
Livingston and Mr. Gallagher’s opinion-on the source of -the "se’diments, which includes |
- their knowledge of the Cofﬁ'n and Cifuentes study. While the Coffin and Cifuentes study

may have been hearsay, the ALJ-found that the experts’ opinions were not solely based |
on this study and therefore the testimony on the study was used supplement other

' 'evrdence (See Tr. Vol. lIV at 983-989) See § 120 57(1)(c) Fla Stat. (2006). Further,
this study is within the scope of materials an expert may rely upon in forming an opinion.
See § 90.704, Fla. Stat. (2006). The ALJ’s acceptance of Dr Livmgston and Mr.

Gallagher’s ev1dence on this matter is solely an evndentlary matter and not within the .
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s'ubsta‘ntive jurisdiction of the Department. Evidentiary-related matters, such as this, are
within the provmce of the ALJ as the “fact-ﬁnder” in these administrative proceedmgs
See e. g., Helfetz V. Dept of Busmess Regulatlon 475 So. 2d 1277, 1281 (Fla. 1st DCA
1985). Accordlngly, | deny FOPB S exceptrons to paragraphs 116, 117 and 118

| Exceptlon to Paragraph 129 - FOPB takes exceptlon to the ALJ’s fi nding in
paragraph 129 that “‘DEP Exhibit 38 is hearsay and no non-hearsay evidence was
: presented on the issue of mutagenic compounds in the mill's effluent.” The ALJ also
- found that the “Petitioners did not raise the issue‘of mutagenic compounds in the mill's
efﬂuent discharge in their petitions for heanng orin the pre-heanng stlpulatlon * FOPB

claims that Mr. Moore testit" ed regardmg the mutagemc compounds therefore DEP
Exhibit 38 was_not the sole evidence on thls issue. FOPB does not refute that this issue
was not raised in their petition or the pre-heari'ng. stipulation_but argues that this issue
“tried by consent.” FOPB then 'reques_ts that paragraph 129 be replaced with their |
suggested finding that ii:’ failed to provide}reason'ableass'urances thatthe mUtagenic |
compounds in the mill’s effluent will not cause adverse”impact's on aquatic life...”

Obyiousiy‘the A'L}J did not believe that Mr. Moore's testimony regardin'g the

mutagenic affect ot the mill’s past effluent on ﬁsh was adequate to support the hearsay
evidence of DEP exhibit 38. The ALJ’s ruling 'that no non-hearsay evidence was
presented is exc_lusiveiy an evidentiary ruling and not _with'in the Department’s
suhstantive jurisdictiOn. Evidentiary-'related 'matters, such as this, are with_in the
province of the ALJ, as the “fact-finder” in these admini'strative proceedings. See e.g.,
Heifetz v. Dept of Busmess Regulation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985)

Regardiess an agency head has no authonty to make independent or supplemental
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findings of fact in the co.urse of reviewing a DOAH recommended order as requested by |

~ FOPB in this exception.' Se'e; e.g., North Port, Fla. v.r’_Con_soIidated Minerals, 645 So.2d
485, 487 (Fla. 2d DCA 1994). |

Aocord.ingly, | deny ’FCt‘PB’s exception to paragraph 129. ' ,

Exception to Paragraph' 152 - FOPB asserts that there is a typographical error
in the ﬁrst .s»entence of paragraph 1 52, which reads “The wetland tract would not
assimilate TDS in mill's efﬂoent.” FOPB suggest modifying the sentence to read, “The
wetland tract would not assimilate TDS trom the rni,ll’sv effluent.” (Emphasis Added). | do
not believe the typograph»ical error in this sentence, if any, rnakes the sentence
ambiguous and therefore, | do not believe it is neoessary to modify the finding in

paragraph 152. ACcordingly,_ | deny FOPB's exception to paragraph 152.

Exceptron to Paragraph 165 - In paragraph 165 of the RO the ALJ fi nds that P
presented a sufficient prima facie case that the proposed permit will not cause or |
contribute to a violation of water quality standards applrcable to pathogenlc bacteria and
that the Petitioners did not prowde sufficient ewdence to rebut that showmg. FOPB
speculates that the 'ALJov‘e_rIooked record evidence and claims that the record is void of -
any effort by tP to provide re_ason_'able assuvranoes that Klebsiella bacteria will not cre-ate

a violation of water quality standards or be a health concern.

‘The ALJ’s findings inparagraph 165 are supported by competent substantial
evidence in the record. (See T. Vol. lll, p. 318-320; Tr. Vol. | at 106—1'08). As stated
above, when there is competent, substantial evidence to support the ALJ’s challenged

factual dete-rmination, |-’may not reWeigh- the evidence presented at hearing. Belleau,

51




695 So. 2d at 1307. Additionally, | have no authority to make independent or
supplemental ﬁndings of fact. Accordingly, | deny FOPB’s exception to_paragraph 165.

Exceptien to Paragraph 1é6"— in paragraph 166 of the RO the ALJ finds that
any bacteria discharged in the proposed efﬂdent would not pose a threat to public
health and that the Peﬁti‘oners did not provide eufﬁcient evidence to show otherwise.
FOPB’sexception requests a substituted finding of fact for paragraph 16‘6.

The ALJ's ﬁndinds in paragraph 166 are supported by‘ competent substantial
evidence in the record. (See T. Vql. l, p. 106-108; Tr. Vol. | at 318-320). When there is
competent subStantial evidence to support ‘the ALJ's eh‘allenged factuai 'determination, |

may not reweigh the evidenee presented' at heari_ng; Belleau, 695 So. 2d at 1307.
Additionally, | have no authority to make independent or supplemental findings of fact.
Accordingly, | deny FOPB’e exception to paragraph 166. i ’

Exception to Paragraph 1757- FOPB assert's‘ that the ALJ is incorrect as to the
duration of the proposed exemption order. FOPB disputes the ALJ's finding that the
duration of the exemption order is five years Abefginning When IP starts to discharge -
effluent at D-003 into the wetland tract. The ALJ's ﬁndings'in paragraph 175 are
supported by competent, substantial evidence in the _re'cord.' (See Joint Trial Ex. 3)._

| When there ie competent suhstantial evidence to support the ALJ's ehallenged factual
determination, | may not reweigh the evi_dencev'presented atA hearing. Belleau, 695 So.
2d at 1307. Additionally, | have no adthority to.make ‘independentor supplemental
findings of fact. Accordingly, I"deny FOPB’s eXception to paragraph 175. |

Exception to Paragraph 182 - While FOPBagreee with the first two se’ntences

of paragraph 182 of the RO, they contend that the entire paragraph should be deleted
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because even though they advocated the relocation of the discharge} to Escambia River
» they never suggested that IP’s discharge should be allowed to continue in Elevenmile
Creek, even during a transition period. FOPB also clalms that there is no competent
substantral evrdence in the record to support the ALJ s finding that Elevenmrle Creek is
a stable blologlcal system.

The ALJ’s finding in paragraph 182 that any altemati\re would require “a
transition period_ during which the dischargeto Elevenmile Creek” would continue is not
" asserting the position of FOPB but-is:a reasonable inference by the ALJ based on the
et/idence presented. (See T. Vol. X. p. 1307-1318; Joint Trial Exs. 1, 2, and 18). | also
conclude that the ALJ’s finding that Elevenmile 'Creek is a stable biological' system is
supported by competent substantial evidenCe ln the record.' (See T. VoI.‘ XIV, p. 2006-.
2008). Accordingly, | deny FOPB’s EXc_eption to paragraph 1327

- Exception to Paragraph 187 - FOPB’s exception to paragraph 187 is unclear.
FOPB does not expressly state ’which part of paragraph 187 they disagree with and they
- do not claim that any portion of the ﬁndlng is unsupported by competent substantial
ev1dence Having said that, it appears that FOPB is challengmg the ALJ’s finding that
the Petitioner's “drd not present evidence to show what size penalty woul-d be |
appropriate.” Still FOPB does not ponnt in the record where they presented the
evidence. In any event the Department has prevrously ruled that the adequacy of
penalties in a consent order is solely within the enforcement dlscretlon of the
Department and not within the province of an ALJ. An ALJ has no legal authority to
assess penalties under Section 403.141 (1), FS See e.g., North Fort Myers

Homeowners Assoc., Inc. v. Dept. of Environmental Regulation, 14 FALR 1502 (Fla.

53




DER '1 992), West Coast Regional Water Supply Authority v. Central Phosphates; Inc.,
11 FALR 1917 (Fla. DER 1988). ,
| FOPB's exception to RO paragrabh .187 is denied.

Exception to Pa'ragra;;h 214 - FOPB asseﬁs that there is a typographical error
in the ﬁrsf sentence of paragraph 214 of the RO, which' reads “However, it ié |
recommended that IP’s petition for exemption be de:niéd and the waiver would serve no
independent purpose.” (Emphasis added.) FOP'B sugge-sntsfmodifyin-g‘ the sentencé to
read, “However, it is recomménded that IP's petition for exemption be denied as the
waivel; would serve no ihdepéndent purpose.;’ (EmAphasis Added). | ddnot_ "believe there
is any reason to believe tﬁat the ALJ made a typographicat error in this sentence. If
there is a Wpogréphibél error | do'nof'belie_ve that it rﬁakes the sentence ambiguous and _
therefore | do not believe it is necessary to mddify the conclusion in paragraph 214 of |

the RO. Accordingly, | deny FOPB's exception to paragraph 214.

RULINGS ON EXCEPTIONS OF LANE PETITlO_NE.BS - |
Lane Exﬁeptioh. to P.aragraph 6, Line 15 - Léne asserts there is a typographiCéI
error in paragraph 6, page 38', line 15‘: stating: “U.S. 90 crosses the Bay, going easf and
west, and'form"s the boundary...” (emphaSis édded)... There is no question thisisa -
scrivener’s error and the number “90” was intended to be “98.” (See Joint Trial Exhibit
12, attagﬁhment 3,.p. 6.) Accorrdirigly,‘l grant this ex'ceAption. The RO shall be modiﬁed
to insert the number “98” in p-Iace of the m.xmbér *90” in the referenced sentence.

Lane Exception to Paragraph 57; P. 26, Ln. 11 - Lane asserts that Dr.

‘Livingston's use of the 1988 and 1989 nutrient loading of the mill to establish the




proposed WQBEL is inappropriate and that the Petitioners presented evidence that was
ignored by the ALJ. | .

N Paragraph 57 is mereiy summary of evidence that’ was presented at the hearing
describing the development of the proposed WQBEL The ALJ’s ﬁndings in this
paragraph are support by competent substantral evrdence (T Vol. VI, pp 830-831
871 873 895-896; Tr Vol. VI 930-937; IP Ex. 83(c) Jornt Ex. 6, Tab.“WQBEL"; Joint
12, attachment 5, p- 3). A reviewing agency may not reweigh the evrdence resolve the v‘

| conflicts therein, or Judge the credibihty of witnesses, as those are evrdentrary matters
within the province of the ALJ as the finder of the facts. See e.g., Heifetz v. Dept of
Busmess Regulation, 475 So. 2d 1277, 1281 (Fia 1st DCA 1985). Accordmgly, this

_ exceptlon is denied. | »

Lane Exception to Paragraph 58; P. 26 Ln. 21 - Lane disagrees with the ALJ's
finding that the proposed WQBEL was developed to assure comphance with water
quality standards and claims that there was no evidence presented that the BOD limits |
erI assure that complrance

Paragraph 58 is also merely summary of evidence present at the hearing -
describing the development of the.proposed WQBEL. To the extent this exception
chaiienges the sufficiency of the evidence supporting the BOD Iimit, | find that there was _
competent substantial evidence in the record to support the ALJ’s finding in this
paragraph. (Jomt Trial Ex. 12, attachment 5) Therefore thrs exception is denred

"~ Lane Exceptlon to Paragraph 59; P.,27,’Ln_. 13 - Lane asserts that she did |
dispute whether the reconfigored WWTP was ,capable‘ofachieying the TBELs and

WQBEL_s, but does not cite any record evidence to support this assertion. Then, Lane
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asks for a substituted ﬂndingv ot fact that the reconfigured WWTP was not Acapable of
aehieving the TBELs and WQBELs

Sectlon 120 57(1)(k) F. S requrres each exceptron to mclude an appropnate and
specifi c crtatlon to the record. As explained in Flonda Power & Light Co. v. Flonda 7
Siting Bd., 693 So.2d 1025, 1026-27 (Fla. 1st DCA 1997) it is not appropriate for me to
make new findings regarding an issue on which the ALJ ma_de no findings. For these |
reasons, thisexception is denied. ,

Lane Exception to karagraph 73; P; 32 'Ln.t8 - Lane asserts thereis a
typographical error in paragraph 73, page 32, line 8 statlng Mill’s d.isr-':harge form
Elevenmlle Creek to the wetland track” (emphasis added) ‘There is no questlon this is
‘a scrivener’s error and the word “form was intended to be “from.”' Accordlngly, 1 grant
this techniCal exception. The I§O shall be modiﬁed to insert the word “from” in place of
the word “form” in the referenced sentence |

Lane Exceptlon to Paragraph 96; P. 41 Lns 16-17 Lane asserts that the
ALJ's general characterization of the Petmoners testlmony is unsupported by the record
~ and therefore should be deleted.

The ALJ's characterization is suppened by‘cpmpetent substantial evidence in the

record and although there may be some evrdence to the contrary,.| may not reweigh the
"evrdence presented at heanng (See T. Vol. XX, pp. 2833-2835) Accordrngly, this
exception is denied. A _

Lane Exception to Paragraph 97; P. 41, Lns. 22'-25;1 P.42, Lns. 1-8 - Ae inthe
vexception above, Lane asserts that the ALJ;fs general characterization of the Petitioners’

testimony in paragraph 97 is unsupported by the record evidence.
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The ALJ’s characterlzatlon is supported by competent substantial evndence in the
o record (T Vol. X, pp. 1351- 1352 1355-1359 1384 -1385). Accordingly, thls exceptlon :
is denied. A

Lane Exception to paragr;.‘phs 103, 104 105 and 106; P. 44, Lns. 13-24; P 45
(all); P.46, Lns. 1-9 - Lane takes exception to paragraphs 103, 104 105 and 106 of the
RO all located under the subheadlng “Selectlon of the 1988 and 1989 MI" Loadlngs as a
Benchmark for the WQBELS " In these paragraphs the ALJ describes the mformatlon
on Wthh the WQBEL was. developed and finds that Dr lemgston s evrdence in support
of using the 1988 and 1989 loadmgs was more persuasive than the Petmoners contrary
evidence.

The ALJ's ﬁndings in.these paragraphs'are supported by competent substantial
‘evidence i'n-vthe record. (S.ee T. Vol. Vi 'p.-821 843; Tr. Vol VI, p. 930-937"IP Ex.
83(c) at 6; Joint Trial Ex 6, Tab “WQBEL " attached report at ii; Jomt Ex 12 (Fact
Sheet), attachment 5 at 3). Where as here, there is competent substantlal evudence to
support the ALJ's challenged factual determlnatlon i may not reweigh the evrdence

presented at hearing. Belleau 695 So. 2d at 1307.
| Accordlngly, | deny Lane s.exception to paragraphs 103 104 105, and 106

Lane Exception to Paragraphs 110 112, 113, 115-118 (all) Lane asserts that
the fi fndlngs in paragraphs 110, 112, 113 115 116, 117 and 118 regardmg low
dissolved oxygen in the sediments and the Cofﬁn and Cifuentes study contain incorrect
statements and are not based on competent substantlal ewdence .

| I conclude that the ﬁndlngs in paragraphs 110 112, 113, 115 116, 117 and 118

are supported by competent substantlal evidence in the record by the testlmony of Dr
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Livingston and Mr. Gallagher. (See T. Vol. IV -Vl pg. 435—1017). These paragraphs

_merely recount Dr. Livingston and Mr. Gallagher’s opinion on the source of the -

- sediments, which included their knowledge of the Coffin and Cifuen’fes study. While the

Coffin andr Cifuenfes stu_dyv may have been hearsay, the ALJ _found that the experts”

opinions were not solely based on thie stu-dy and tnerefore the testimony on the study -
was used to supplement other evidence (See T. Vol IV, p. 983—989). See 8

| 120. 57(1)(c) Fla. Stat. (2006) Further, thls study is within the scope of matenals an

expert may rely upon in fonnmg an oplmon See § 90.704, Fla. Stat. (2006) The ALJ's

acceptance of Dr. Llylngston and Mr. Gallagher’s evidence on thls matter is solely an

~ evidentiary matter and not witnin the substantive jurisdiction of the Department..

Evidentiary-related matters, such as this, are witnin'the province of the ALJ, as the “fact-

ﬁndel" in these administrative proceedings. See e.g., Heifetz v. Dept. of Business

Regulation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985). Section 1 20.57(1)(), F.S,, |

prescribes that an agency reviewing a recommended:order may not reject or modify the

findings of fact of an ALJ, unless “the ﬁndings 'of fact were not based on competent

. substantial evidence.” Where, as here, there ie: COmpetenf substantial evidence to

support the ALJ’s challenged factual determmatlon | may not rewelgh the evndence

presented at hearmg Belleau 695 So. 2d at 1307.

Accordingly, | deny Lane s exceptlons to paragraphs 110, 112, 113, 115, 116,
117,118, |

Lane Exception to Paragraph 123 P. 53, Lns. 2-5 - Lane asserts that the ,
ALJ’s findings in paragraph 123 regarding toxm_lty are not supported by competent

substantial evidence. | conclude that these findings are supported by competent,
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substantial evidence in the record. (See T. Vol. |, p 113-116; Tr. Vol. 1li, p. 320-325).

- Accordingly, this exception is denied.

Lane Exception to Parégraph 129; P. 55, Lns. 12-15 - Lane asserts that she
did raise the issue of mutagenic compounds in the mill’s efﬂ'uent ‘dischérge in the Joint
Preheaﬁng Stipulatibn and while cross examiniﬁg Kyle Mdore. Altho_dgh Lane did cite
Florida Administrative dee Rules -62-302.,5_30(4:.%), 62-302.530(62), and 62-302.500 in
the Joiﬁt' Prehearing Stipulafion, she }neve'r a“eged thét mutagenic cdmpound_s were 4in '
the mill's efﬂue_nt..' Asking Kyle Moore whether he was familiar with studies showing fish |
changing sex in Elevenmile Creek on cross examination is nof the éame as affirmatively
disputing whether mutagenic compounds were in theMiII’s efﬂuent diséharge. '
Accordingly, this exception is denied. : 7

Lane Exception to Paragraph 143; P. 60, Ln. 17 - Lane asserts that the ALJ's
finding that Dr. Nutter ekpected P:H l,evel'sAto be in the rénée of 6.5t0 8.0 in fhe Wetland
‘Tract is not su.pported by competent, substantial evidénce_. This-is an incbrrect
éssertion.. (Seé—T. Vol. IX, p. 1360—1 363.) Acc‘ordingly, the ﬁnding_is suppbrted by
competent substantiél évidénce and this exception is denied; _

Lane Exception td Paragraph 154; P. 64, Ln. 13 - Lane asserts that the ALJ's
finding that Petitioners did not prove granting the wetland_s exemption would cause
significant adverse impact td the biological community in the Wetland Tract is . |
erroneous. In support of this assertion, Lanévvargues‘that the ALJ should have been
persuaded'by Bérry Sulkin's testimony. ~A'revi.ewing agency méy not reweigh the .
evidence, resolve the conflicts therein, or judgé fhe credibility of witnesses,.as those are

evidentiary'matters within the prOVince of the ALJ as the finder of the facts. See e.g.,
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Heifeté v. Dept. of Business Regulation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985).
: Accordingly, the ALJ’s factual determination that Petitioners did not prove granting the
wetlands exemption wo‘uld' cause signiﬁcant adverse impact to the biological community
in the Wetland_Tract may not be disturbed, and this exception is denied. | |

Lane Exception to Paragraph '165;' P.69, Lns. 1-8 ; Lane takes exception to the’
ALJ’s finding that Petitioners did not present' competent evidence about the likely fate of -
Klebsieiia bacteria in the proposed effluent distribution system. It is the ALJ's duty'to
weigh evidence and make fi ndings of fact, not the Secretary’s See, e.g., Helfetz 475
So.2d at 1281 Thus, it would be improper for me to re-weigh the evidence make a
contrary finding.

| Lane also ‘argu.es the ALJ incorrectiy found that IP presented a prima facie |

showing that the proposed permit Would not causeor contribute to a violation of water
quality standards applicable to pathogenic bacteria. However, thie finding is based on |
the hearing testimony of Kyle Moore and Glen. Daigger (T Vol. |, pp. 106-08 & Tr. Vol.
i, pp. 31 8-20). BecaUse the ALJ’s finding is supported by competent, subst_antial
evidence - i.e., hearing vtestimony —it must not bedi'sturbed.'_See, e.g., FIorida Dept. of
Corrections V. Bradley, 510 So.2d t122, 1123.(Fla. 1st DCA 1987). 'Based on these -
reasons, this exception is denied.: | | |

Lane Exception to Paragraph 166 P 69, Lns 15-22 - Lane asserts that the
ALJ's factual fi ndmg that solar radlation would destroy the bacteria in the Wetland Tract
|s.not supported .by competent substantial evidence. ,Thls,ass.ertion is incorrect. The

- deposition testimony of Leslee Williams on pages 101-102 in Petitioner's Exhibit 52 is
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competent substantial evrdence to support this fi ndrng (See alsoT. Vol. |, p 106-108

Tr Vol. lIt, p. 318-320). . Accordingly; thrs exceptron is denred
Lane Exceptlon to Paragraph 170; P. 71, Lns. 6-10 - Lane takes exception to

the ALJ’s ﬁnding- that detritus vegetation in the Wetland Tract would not haVe to be
penodlcally removed. Lane fails to clalm that the ALJ sfi ndlngs are not supported by -
competent substantral evndence and basrcally requests that | rewengh the testlmony of
two experts The ALJ’s ﬁndmgs in paragraph 170 are supported by competent

substantial evidence (T r. VoI'XXI p. 2919-‘2927)' I am n'ot authorized to reweigh the
| evrdence and substrtute an altemate fi ndlng of fact. Seee. g. Martuccro v. Dept. of
- Professional Regulatlon 622 So.2d 607 (FIa 1st DCA 1993) Accordlngly, this
exception is denied.

CONCLUSION :

The Flonda courts have held that there are some circumstances under Wthh
agency remand to DOAH is not only appropnate but is actually “dlctated See e.g.,
‘Mlller v. Dept. of Enwronmental Regulatlon 504 So.2d 1325, 1327 (Fla. 1st DCA 1987)
Cohn v. Dept. of Enwronmental Regulatlon 477 So.2d 1039 1047 (Fla. 3d DCA1985). )
| conclude that the subject consolrdated proceedlngs does not constitute one of those
circumstances where remand to DOAH is dictated. The ALJ fulfrlled his role as to
factual fi ndlngs. | disagree with the ALJ’s legal conclusrons regarding the proper
application of -the OFW rule and the proper i:nterpretation'-of ‘Section 403.088(2)(e) and
(), F.S. ‘However, | am not authorized to remand an admlnlstratlve proceedlng back to .
DOAH for the purpose « of aIIowmg a party to present evrdence that the party failed to

mtroduce dunng the original hearing. See e. g Henderson Slgns v. Dept. of
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Transportation 397 So.2d 769 (Fla. 1st DCA 1981); Flon'da Dept. of Trahspon‘atiorr V. A‘
J W.C., 396 So.2d 778 (Fla. 1st DCA 1981) | |

In the RO the ALJ acknowledged that IP has sponsored a comprehensrve study
~ of the Perdido Bay system by an mdependent team of screntlsts The team was led by
Dr. Robert lemgston an aquatic ecologlst and professor at Florida State University.
Dr. Livingston’ s studles developed a chemlcal:and blologlcal history of the Bay wnth the
aim of correlating the impact of the paper mill;s 'discharge oo_ fhe health of the Bay. The
ALJ described fhe Livingston Studies as “perhaps the most oomplete scientific - - |
evaluation ever made of a'coa'stal ecosysfem."- This research was used to-establish a
water qdality based effluent limit which would assurecompliance with water quality
‘standards. In addiﬁon, Dr. Livingston developed a compreh_ensive monitoring program,
included in the proposed permit, to monkitor rhe impads of the proposed discharge on
the Bay. | | |

The ALJ .gave great weight to the Livingston Studies and ooncluded that the
proposed permit would signiﬂoanﬂy irhprdv_e the Perdi_do Bay system. However, the ALJ
ul.tima'rely concluded that additiooal evidence was hecessary in order for IP to
v demonstrate _compliar\ce with all appl.icable Departmer\t sfandards and rules.

It is therefore ORDERED:

A The'ALJ’s Recommended Order (Exhib'it‘ A), as modified in the above rulings
in thls Final Order, |s adopted and mcorporated by reference herein. |

B. The proposed revnsed NPDES permlt no. FL0002526 001/001 IW1S is
DENIED.

C. The Consent Order No. 04-1202 is DISAPPROVED.
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D. The petitioh for authorization for the e)tperimental use of wetlands exemption
is DENIED. | -
E. The petition for wahrer isDENlED. A |
Any party to this proceedihg has the right to seek judl‘cial review of the Final -
Order pursuant to Section 120-.68 Florida St'atutesi by the ﬁling ofa Notice of Appeal-’
pursuant to Rule 9. 110 Flonda Rules of Appellate Procedure with the clerk of the
_Department in the Office of General Counsel 3900 Commonwealth Boulevard M.S. 35,
: Tallahassee Florida 32399 3000; and by fi Img a copy of the Notlce of Appeal
accompamed by the apphcable ﬁllng fees with the appropnate Drstnct Court of Appeal
The Notice of Appeal must be filed within 30 days from the date this Final Order is filed
fL ,

DONE AND ORDERED this g day of August, 2007 in Tallahassee Florlda

with the clerk of the Department

STATE OF FLORIDA DEPARTMENT
OFENVIRONM_ENTAL PROTECTION

%////Z&_

MICHAEL W. SOLE
Secretary '

A Marjo‘ry Stoneman Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Flonda 32399 3000 '

FILED ON THIS DATE PURSUANT TO § 120.52,
'FLORIDA STATUTES, WITH THE DESIGNATED
DEPARTMENT CLERK, RECEIPT OF WHICH IS -
HEREBY ACKNOWLEDGED.

- CLERK DATE .
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CERTIFICATE OF SERVICE

I CERTIFY that a copy of the foregomg Final Order has been sent by United

States Postal Service to

Terry W. Cole, Esquire

Oertel, Fernandez, Cole & Bryant, P.A.
' Post Office Box 1110 '
Tallahassee, FL 32302-1110 -

Howard K. Heims, Esquire
Littman, Sherlock & Heims, P.A.
Post Office Box 1197

Stuart, FL 34995_-’1 197

Claudia Llado, Clerk and

Bram D. E. Canter, Administrative Law Judge '

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway
Tallahassee, FL 32399-1550

and by hand dehvery to:

W. Douglas Beason, Esquire

Stacey D. Cowley, Esquire

David K. Thulman, Esquire

Department of Environmental Protection
3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000 '

this g‘ 'day’ofAugust, 2007.

‘ JacquehneM Lane

10738 Lillian nghway
Pensacola, FL 32506

Marcy |. LaHart, Esquire

- 711 Talladega Street

West Palm Beach, FL 33405-1443

'STATE OF FLORIDA DEPARTMENT
* OF ENVIRONMENTAL PROTECTION
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FRANCINE M. FFO

Senior Assistant General Counsel
-3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000
~ Telephone 850/245-2242




